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FOREWORD

As part of its programme of work the OECD/NEA Forum on Stakeholder Confidence continues to
investigate the theme of “Tools and Processes to Help Society in Decision Making”.
Following a presentation in June 2007 of environmental law and its implications for stakeholder
involvement in decision making, the FSC decided to take a look at a variety of legal and policy issues. In
particular, interest was expressed in seeing how law and policy may define which stakeholders must be
consulted or engaged, and to consider when and whether that is helpful.
A topical session was held on June 5, 2008 during the FSC's ninth regular meeting. The session was
chaired by Mariano Molina of ENRESA. Case studies were presented from the US (by a regulator), the UK
(by a jurist), and France (by a parliamentarian). An international survey of means for open and inclusive
policy making was presented by the OECD Government directorate. The results of a questionnaire filled
by FSC members served as the basis of the introductory presentation. Two sub-groups retired to discuss the
material and a rapporteur from each delivered feedback in plenary.
These proceedings include a summary by Dr. Anna Vári of the findings and discussions, and the
slides (some with accompanying text) provided for each case study.
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Tools and Processes to Help Society Prepare and Manage Decisions through Stakeholder Involvement
is one item in the FSC Programme of Work. On June 5, 2008 the Forum on Stakeholder Confidence held a
Topical Session related to this theme and focusing on Legal and Policy Issues. The Session started with a
presentation summarising country experiences in this field, drawn from 12 country updates provided
before the meeting by FSC members. This was followed by four presentations focusing on innovative
approaches to developing and applying formal and informal tools for stakeholder involvement in a number
of countries and at the international level. Discussions took place after the presentations in small groups
and plenary sessions. This report summarises the most important elements of the country updates and the
discussions.
Country updates
In order to collect information on recent developments in national radioactive waste management
1
(RWM) programs, questions associated with each PoW theme were prepared and sent to FSC delegates .
Questions relevant to our theme included the following: (i) Has there been any relevant lawmaking [in the
area of radioactive waste management] in the past year? (ii) Has there been communication with
stakeholders to improve their understanding of law? (iii) Has there been any focus on defining which
stakeholders are affected, or are legitimate stakeholders in some process? (iv) Has there been anything in
the area of mediation or making processes less adversarial?
Stakeholder involvement in policy making and lawmaking
Of the 12 countries submitting updates, the vast majority reported policy-making processes that
involved stakeholders, including the general public. Such policy processes included the elaboration of
authorisation processes or regulatory requirements, the development of site selection plans, EIA, and the
licensing of RWM facilities, among others. A variety of stakeholder involvement tools were applied, for
example: written and audio-visual communication materials, websites, presentations, open houses, public
hearings and meetings, stakeholder workshops, and public opinion surveys. In the following we focus on
results related to the legal and policy aspects of stakeholder involvement.
Stakeholder involvement in current lawmaking was reported by two countries. The recent case of the
UK Environment Agency is an especially interesting example of the birth of proposals for the modification
2
of an existing law with the active participation of a civil society organisation .
New laws and policies concerning stakeholder involvement
Two countries reported on passing new laws (decrees, orders) which will have effects on stakeholder
involvement. Several new laws have been passed to adopt international conventions (e.g. the Aarhus
Convention) or EU regulations (e.g. SEA and EIA Directives)3. Other pieces of legislation have been
prepared to increase the responsibilities of the regulator in establishing transparency, openness and

1

Country updates structured according to these questions were received from Canada, the Czech Republic, Denmark,
Finland, France, Germany, Japan, Spain, Sweden, Switzerland, the United Kingdom and the United States.
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The UK Environment Agency has worked with NuLeAF (a Local Government Association for England and Wales
Special Interest Group) and the Nuclear Decommissioning Authority (NDA) in developing a proposal for a staged
approach to regulatory authorisation of deep geological disposal facilities. The government has accepted the
proposal and is currently investigating the possibilities for implementing legislative change.

3

For example, Act 27/2006 (Aarhus Act), Act 9/2006 (SEA Directive) and Royal Decree Law (1/2008) of Spain
belong to this group of recent regulations.

5

NEA/RWM/FSC(2008)4
inclusiveness4. Finally, new laws, decrees and orders have been issued to define new stakeholder
organisations5 or to enlarge the membership of existing ones6.
Three countries gave account of launching plans (protocols, frameworks) for stakeholder
involvement. Such plans typically define the roles of stakeholders in site selection processes and include
related policy elements (e.g. benefit package frameworks)7. The case of Canada is a remarkable example of
developing plans to inform and consult with socially disadvantaged groups on an ongoing basis8.
Improving stakeholders’ understanding of laws
In the majority of countries under survey the RWM institutions make efforts to explain the legal
background of ongoing RWM programs as well as stakeholders’ rights and obligations to the public. The
forms of information are highly varied; the most frequent ones are the face-to-face interactions
(workshops, meetings) and the publication of written documents (brochures, concept papers, reports).
Various media, including the Internet, play important roles as well.
For example, in Japan, provisions of the Specified Radioactive Waste Final Disposal Act regarding
stakeholder involvement have been explained to the public in pamphlets and websites. During 2007/8 this
piece of legislation was also communicated through newspaper advertisements and round table discussions
organised for local residents, experts, and opinion leaders. In addition, it was discussed at meetings held
with a press club including major newspapers and broadcasting companies.
In some cases it happens that stakeholders themselves ask to be informed about their rights. For
example, in 2007/8 the U.S. NRC held workshops for local and tribal governments affected by the Yucca
Mountain facility. The purpose of the workshops was to explain, in detail, the NRC’s licensing and hearing
process, and to outline the options for participation by affected county and tribal governments. The
workshops were held at the request of the counties and the tribe (see Kotra, these proceedings).

4

An example is Act 33/2007 of Spain, which amends Act 15/1980 establishing the Nuclear Safety Council (CSN).
Provisions of the new Act increase the responsibilities of this institution in establishing transparency, openness and
inclusiveness
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For example, in Spain the Nuclear Energy Act 25/1964 has been amended to integrate and regulate the participation
of Autonomous Communities (Regional Governments) in the authorisation process of nuclear and radioactive
facilities.
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In France, a number of new decrees and orders have been issued recently to implement the 2006 Planning Act.
Provisions concerning stakeholder involvement prescribe (i) the enlargement of the membership of the Local
Information and Oversight Committee organised in association with the underground research laboratory at Bure,
(ii) the enlargement of the membership of two Public Interest Groups in the Meuse and the Haute-Marne districts
along with the modification of their funding, (iii) the inclusion of new members in the National Review Board
(CNE) and the expansion of their mission.
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In Switzerland the sectoral plan for geological disposal has been prepared by the federal authorities and has been the
subject of a broad consultation process during the last two years. The plan defines the site selection process for a
repository, as well as the roles of the various stakeholders in the site selection process. In the UK, the government
has worked with NuLeAf on the development of a White Paper concerning the disposal of radioactive waste.
Arrangements for voluntary site selection processes, the right of withdrawal, and the benefits package framework
have been proposed as policy elements.
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For example, in 2007 the Government of Canada launched an action plan to address the legal duty of federal
departments and agencies to properly consult with First Nation, Métis and Inuit groups when their activities may
adversely impact established or potential Aboriginal and Treaty rights. In 2007, the NWMO began drafting a
cooperation protocol with the Assembly of First Nations.
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Defining affected stakeholders and other legitimate participants
Defining the circle of affected stakeholders and other legitimate participants has recently been an
issue in several of the reporting countries. Typically, the number of involved stakeholders has become
greater over the course of the decision processes. In most cases, this has taken place in a way regulated by
law.
For example, in France, the 2006 Planning Act defining the area within which the geological disposal
facility may be located stipulates that all municipalities within this area be represented in the Local
Information and Oversight Committee (CLIS) and the Public Interest Groups (GIPs) established to manage
the outreach and development funds. As a result, the CLIS of Bure and the existing GIPs – representing
stakeholders associated with the Bure URL–will be enlarged. Another example is Spain, where recent
Amendments to the Nuclear Energy Act 25/1964 recognise Regional Governments (Autonomous
Communities) as new stakeholders, who must be informed on and be involved in decision-making
processes concerning nuclear facilities.
Legal regulation, however, does not always offer a clear-cut basis for the selection of stakeholders. In
the U.S. the 1982 Nuclear Waste Policy Act defined what kind of organisations can be recognised as
Affected Units of Government concerning the Yucca Mountain site. Until recently nine Nevada Counties
and one California County have been recognised as Affected Units of Local Government. However, after
lengthy debates, the set of affected government units was enlarged in 2007: the U.S. Department of Interior
designated the Timbisha Shoshone Tribe living in Death Valley, California as an Affected Tribe, as well.
Where no relevant regulation exists, a non-regulated group of stakeholders may decide to co-opt
further actors. For example, in 2007 the Scottish Government initiated bi-annual meetings with operators
and stakeholder representatives of civil nuclear sites and with the Scottish Environment Protection Agency
to provide information and solicit views related to various policy issues. It has been agreed recently that
these meetings will be expanded to include additional stakeholders.
Making processes less adversarial
One country reported efforts aimed specifically at making decision processes less adversarial. In
Spain, a series of stakeholder meetings have been scheduled within the framework of a new EU-funded
project entitled COWAM in Practice. One of the main aims of the meetings is to scrutinise and clarify the
legislation applicable to the Centralised Storage Facility for HLW and SF, and the potential role of the
different actors involved according to the compiled legislation. An important step in the process is to
explore the meaning of the legislation and to understand the rights and obligations of the stakeholders.
More generally, it can be said that other initiatives by other countries as reported earlier also contribute to
make decision making processes less adversarial.
Discussions
At the FSC meeting, the four plenary presentations (Caddy; Kotra; Tromans; Pancher; all, these
proceedings) were accompanied by two types of discussion. First, brief discussions evolved after each
presentation around issues raised by each speaker. Then participants were divided into two groups, whose
discussion was to focus on the following questions: How are stakeholders identified by legal provisions?
To what extent is that helpful or unhelpful? What should be the role of formal and informal processes? The
following outlines views that were expressed in these various discussions.
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Are legal provisions defining stakeholders helpful?
The overwhelming majority of participants were of the view that legal provisions defining
stakeholders are helpful for a number of reasons. First of all, they provide a formal framework for
stakeholder involvement and provide opportunities for participation. In addition, for the recognised
stakeholders the possibility of appealing against decisions that do not comply with the legal provisions is
also guaranteed (see Tromans, these proceedings). Obviously, in order to secure the effectiveness of such
legal tools, the persons eligible to appeal must be clearly identified by the law.
A second reason why legal provisions are helpful is that they give arguments in favour of stakeholder
involvement (provide precedents) when decision makers resist involving certain groups or organisations in
the decision making process.
At the same time several contributors also expressed their view that following the legal rules needs
to be complemented by further efforts for stakeholder involvement. The need for involving stakeholders
might be generated by a variety of motivations, for example, increasing confidence in the institutions,
social support for decisions, integration of local knowledge, etc. The legal identification of stakeholders
does not necessarily correspond to all of these motivations.
It was also recognised that as circumstances may change with time, in a long-term process like the
RWM programmes the circle of stakeholders may also change. The country updates (e. g. Spain, France,
USA) illustrate that new stakeholders continue to emerge over the course of the programmes.
A number of participants shared the view that in general, legal rules define only the minimum
requirements for stakeholder involvement. It was suggested that in addition to meeting legal requirements,
best practice for stakeholder involvement should be adopted.
Should the number of stakeholders be constrained?
A group of participants were of the view that any rule that restricts the participation of citizens is
counterproductive, because in principle, in a complex world everybody can be a stakeholder, at least in
an indirect way (e.g. as a taxpayer). Also, society is evolving, impacts are changing; new configurations of
interests are emerging. This group of participants felt that people or organisations should be entitled to
decide if they want to participate, or to select their own representatives.
The International Hearing on the Repository Enlargement in Finland can be mentioned as an
interesting example. Early in 2008, Posiva launched an EIA procedure related to the extension of the
planned HLW repository of Eurajoki. In May 2008, a 60-day notice and comment period started, in which
any Finnish individual or organisation could participate. About the same time, an international hearing
process was also initiated. Although according to the safety analysis no transboundary impacts are
expected, the Finnish Ministry of Environment decided to invite potential participants from the Baltic
States and Norway. Invitees have been left to decide themselves whether they wish to be involved in the
project (whether they are stakeholders) or not.
Some viewed that the number of stakeholders should be limited, otherwise debates may become
unmanageable. There was also an opinion according to which the number of stakeholders should be limited
only if participation was supported by financial resources. In this case, specific resources (e.g. funding for
public information activities) should be tailored to the decision making process and should be allocated
only for stakeholders that have well-defined roles in this process.
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Some felt that participation in the decision making processes should be linked to certain conditions. It
was suggested that transparency should be a precondition for participation; only those organisations
should be allowed to participate that are officially recognised, and make it clear who they represent.
In some cases stakeholder organisations themselves recognise the need for some limiting rules. This is
exemplified by the activities of the working party "Building an ecological democracy" in France, which
includes representatives of government, business and civil society organisations. As a follow-up to the
"Grenelle" national environmental consultation, the working party has proposed ways of involving NGOs
and CSOs in various national, regional or local governance structures. Members of the working party
developed themselves criteria to judge whether Non-governmental organisations (NGOs) and Civil society
organisations (CSOs) are representative so as to giving them a legitimate standing (see Pancher, this
volume).
The question was also raised as to what should be done in case some organisations (e.g. some
environmental NGOs) do not wish to participate in the decision making processes, in spite of the fact that
their involvement is prescribed by the law. It was felt important that it should be clarified with them
whether they had any objections against the rules of the process or its fairness. If yes, such problems
should be addressed. But if they do not wish to participate due to other reasons (e.g. they prefer using other
tools, like demonstrating, lobbying, etc.) this also should be made transparent.
What should be the role of formal and informal processes?
The participants agreed in that a proper combination of formal and informal elements is needed in the
field of stakeholder involvement. The question is in what situations and how it is expedient to combine
these elements.
Small group participants pointed out that the nature of stakeholder involvement and the weight of
formal and informal elements should reflect the phase attained by the decision making process. In
phases when many issues are open, everybody can be recognised as a legitimate stakeholder. In such
phases it is desirable that new perspectives, options, and evaluation criteria should be added, and involving
additional stakeholders should be managed in a flexible and informal way. However, in later phases when
decisions are to be made, questions emerge as for instance, "how should the views of different stakeholders
be weighed? Who should have a right to veto?" In such phases well defined rules are needed for integrating
divergent views.
Participants observed that in most debates it is impossible to reach a complete consensus because
conflicting interests and values may be represented (e.g. hunters and fishers vs. farmers and animal rights
activists), and there are often disagreements between technical specialists, as well. In such debates the
transparency of roles, views, and clear rules of the game are of key importance.
It was pointed out that rules for structuring the dialogue and integrating divergent views do not
necessarily have to be legal rules; they can be applied on a consensual basis, as well. For example, local
partnerships in Belgium and Canada (Port Hope) have been operating in an informal manner. Naturally it is
easier to make informal agreements at the local level than in the case of higher-level decisions.
Two Topical Session presentations, however, indicate that circumstances rapidly change (Caddy;
Pancher; both, these proceedings). The rapid growth of people’s skills and interest, and the development of
the technical means of participation force decision makers to involve the public in regional or national
decisions, even in countries where earlier it was centralised, top-down decision-making that dominated. All
this fundamentally modifies governmental work: the elected officials do not have to make their decisions
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any more "on behalf of the citizens" but "with the citizens". Since it is hard to follow these rapid changes
with legal regulations, informal processes are needed to provide flexibility.
Participants agreed that formal and informal processes should be used in a complementary way.
As pointed out earlier in the FSC, "competing requirements of participation, flexibility and accountability
can be reconciled by using a mix of informal and formal procedures structured within clearly defined
frameworks"9. The preferred combination of formal and informal may depend on a number of factors, for
example, the phase and level of decisions, the nature of the problem (e.g. the degree of controversy), and
the political culture, among others.
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