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The Organisation for Economic Co-operation and Development was set up 
under a Convention signed in Paris on 14th December 1960 by the Member 
countries of the Organisation for European Economic Co-operation and by Canada 
and the United States. This Convention pr01•ides that the OECD shall promote 
policies designed: 

to achieve the highest sustainable economic growth and employment and a 
rising standard of living in Member countries, while maintaining financial 
stability, and thus to contribute to the development of the world economy; 
to contribute to sound economic expansion in Member as well as non
Member countries in the process of economic development; 
to contribute to the expansion of world trade on a multilateral, non
discriminatory basis in accordance with international obligations. 

The legal personality p(Jssessed by the Organisation for European Economic 
Co-operation continues in the OECD, which came into being on 30th September 
1961. 

The Members of OECD are: Austria, Belgium, Canada, Denmark, Finland, 
France, Germany. Greece, Iceland, Ireland, Italy, Japan, Luxembourg, the Nether
lands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom 
and the United States. 

The European Nuclear Energy Agency (ENEA) is a specialized agency of 
OECD, set up in December 1957 to develop co-operation among the countries 
of Western Europe in the use of nuclear energy for peaceful purposes. ENEA 
groups eighteen European Member countries of OECD. In addition, Canada, 
Japan and the United States are associated with the Agency and the Commission 
of the European Communities also takes part in its work. 

ENEA 's main activities include: 
a) Promotion of joint undertakings (the Eurochemic fuel reprocessing Company 

at Mol, Belgium, the Halden reactor projf!{:t in Norway, and the Dragon high
temperature reactor project in the United Kingdom); and common services (the 
ENEA Neutron Data Compilation Centre at Saclay, France, and the ENEA 
Computer Programme Library at lspra, Italy). 

b) Development of scientific and technical co-operation among participating 
countries, in particular through information and technical exchanges within special
ized commiltees (groups of governmental experts to promote and de1•elop ad1•anced 
reactors, commillees on nuclear data, reactor physics, reactor safety, applications 
of radioisotopes, health and safety questions, etc.). 

c) Harmonization of nuclear energy legislation in participating countries 
particularly with respect to third party liability, insurance and radiation protection. 
Harmonization is accomplished by international conventions or recommendations 
to governments, and supplemented by meetings of experts who closely follow their 
application on a national basis and by standing information on the status of 
nuclear law. 

d) Review of national nuclear power programmes, and study of the economic 
aspects of nuclear power and its place in Western Europe's overall energy balance 
sheet. 

ENEA has concluded an agreement for co-operation with the International 
Atomic Energy Agency, and also works in liaison with the other international 
organisations in the nuclear field. 
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FOREWORD 

The maritime carriage of nuclear substances involves numerous 
complex problems of third party liability and insurance. Although 
the basic legal regime of nuclear third party liability has been 
established by the Vienna, Paris and Supplementary {Brussels) 
Conventions, this does not resolve all the problems. First, of these 
Conventions, only the Paris Convention is now in force. But even 
the coming into force of all three Conventions will not exclude the 
application of international maritime conventions or (.)f the laws of 
countries which are not party to the nuclear conventions. As a 
result, the rules of absolute and limited liability set down by these 
conventions may not always be given full application with respect 
to nuclear incidents during carriage. 

The uncertainties thus created as to the legal position have 
given rise to practical difficulties in obtaining proper insurance 
cover. Consignors and consignees of nuclear substances, as well 
as carriers, shipowners and even harbour authorities cannot 
always be sure of the nature and extent of their liability should an 
incident occur. They have often been led, therefore, to take out 
insurance or to seek cover in excess of the obligations established 
by the nuclear conventions. 

This situation has certainly obstructed the potential 
development of maritime carriage of nuclear substances. It thus 
seemed timely and desirable to bring about an exchange of views 
among governmental experts in nuclear and maritime law and 
representatives of nuclear operators, shipowners, insurers and 
international organisations concerned. With this in mind, the 
European Nuclear Energy Agency {ENEA) took the initiative of 
organising, together with the International Atomic Energy Agency 
{IAEA), a Symposium on Third Party Liability and Insurance in 
the Field of Maritime Carriage of Nuclear Substances. 

In order to define the problems to be dealt with and prepare 
a general outline for the organisation of the Symposium, a 
Programme Committee met in Paris on 4th December 1967, under 
the Chairmanship of Mr. J.P. H. Trevor, Chairman of the ENEA 
Group of Governmental Experts on Nuclear Third Party Liability 
and Chairman of the Standing Committee of the Vienna Convention. 
This Committee comprised representatives from interested 
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eountries and .from competent international organisations and 
associations. 

The Symposium was held in Monaco from 7th to 11th October 1968 
thanks to the generous hospitality of the Principality. It brought 
together eminent persons from 22 countries. In addition to the 
governmental experts and the representatives of IAEA, the. 
Intergovernmental Maritime Consultative Organisation (IMCO}, 
EURATOM and ENEA, participants included persons designated by 
international or national associations concerned with maritime 
carriage of nuclear substances and their insurance, such as the 
International Maritime Committee, the International Chamber of 
Shipping, the International Chamber of Commerce, the European 
Insurance Committee, the International Union of Marine Insurance, 
FORATOM, the United States Atomic Industrial Forum, various 
national maritime law associations and nuclear insurance pools from 
several countries. The total number of participants was nearly 150. 

The Symposium, opened by Mr. Pierre Malvy, Counsellor for 
Internal Affairs of the Government of the Principality of Monaco 
was divided into four sessions at which 37 papers were presented 
and discussed. During the first three sessions, the third party 
liability rules deriving from maritime and nuclear conventions were 
dealt with and the practical position as regards the maritime 
carriage of nuclear substances and their conditions of insurance 
were studied in order to review the various questions raised by the 
application of the legal system. Practical measures were also 
discussed with a view to improving or even completing the legal 
system applicable to such carriage, and facilitating the insurance 
thereof. 

Following these three sessions, a Restricted Committee 
(Comite des Sages), composed of eminent representatives of the 
various interests concerned, met to review all the problems, 
both legal and technical, which had been dealt with in the papers 
and during the discussions, as well as the measures which could 
be envisaged to solve these problems. The Committee drew up a 
synoptic report which was then submitted to the fourth session of 
the Symposium. The report was discussed in full by the participants 
and the concrete suggestions which it contained were very favourably 
received. 

The report, together with the discussions, is included in these 
proceedings, which have been edited jointly by ENEA and IAEA. 
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Opening Speech by Mr. P. MALVY 

Councillor for Internal Affairs to the Monegasque Government 

Mr. Director General, before opening the Symposium as you have 
asked me to do, and even before I welcome you, Ladies and 
Gentlemen, to the Principality of Monaco, I should like to consider for 
a moment the object of your work. 

Third party liability and insurance in the maritime carriage of 
nuclear substances may seem at first sight to be a most precise, 
circumscribed and, in some respects, a professional subject, But, 
in actual fact, this simple statement of the problem we are about to 
discuss can make an important contribution to those who are 
concerned with the existence and future of mankind. It reveals 
that nuclear energy is no longer considered solely in connection 
with military power and that, at long last, we are coming up against 
real issues. 

Although, in each of our countries, the man in the street may 
not yet realise how many nuclear reactors are already in operation 
or under construction for industrial purposes, your present concern 
shows us on the contrary that in the appropriate bodies there is a 
full appreciation of what must be and tomorrow will be the widespread 
use of this new and as yet unfledged form of energy, for the benefit 
of humanity. 

Mr. Director General, Ladies and Gentlemen, you are 
endeavouring to define legal procedures which will facilitate the 
most fabulous development in our civilisation; the Principality of 
Monaco is happy and proud to welcome you on such an occasion. I 
trust your stay in Monte Carlo will be as pleasant as possible, in 
spite of the amount of work which awaits you. 
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Opening Speech by Mr. E. SAELAND 

Director General 

of the OECD European Nuclear Energy Agency 

Monsi·eur le Conseiller de Gouvernement, 
Ladies and Gentlemen, 

It is a very great pleasure for me to open this Symposium and 
welcome the distinguished persons taking part in it. We are very 
pleased to have been able to bring together such highly qualified 
representatives from such a wide variety of fields. I would like tq 

extend a particularly warm welcome to the Government experts who 
have made such a valuable contributions towards the establishment of 
the legal framework within which nuclear activities take place, the 
representatives of nuclear and maritime insurance groups who play 
an essential role in the development of these activities, the 
representatives of the International Maritime Committee and of IMCO, 
whose work has such considerable influence on maritime law, and, 
finally, the representatives of national industrial associations in the 
nuclear field who are looking to this Symposium for encouragement 
in their efforts to develop a new sector of industry. 

But I would like above all to offer my very sincere thanks to the 
Government of the Principality of Monaco whose generous hospitality 
has allowed us to meet in such a wonderful setting. It has become a 
tradition to undertake studies touching upon both nuclear energy and 
maritime questions at Monaco. If one compares the extent of its 
nuclear activities with the size of the population, Monaco is surely 
one of the world's great atomic powers ... 

I am grateful for this new opportunity given us by the Symposium 
to work in close co-operation with the International Atomic Energy 
Agency and with countries which are not members of the European 
Agency. 

Despite the attractions of the Principality as a setting, we have 
had no hesitation in presenting you with a very heavy work programme 
in order to put your specialised knowledge to the best possible use. 
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After a general review of the legal systems applicable in 
respect of the maritime carriage of nuclear substances, a certain 
number of papers will be devoted to the technical and economic 
aspects of such operations. These papers will probably be less 
interesting for the jurists - who are in the majority here - but 
in my opinion it is very useful to have a clear picture of the 
practical side of maritime carriage and of probable future 
developments. 

A question of primary importance is that of safety. Speakers 
will stress the importance of the safety measures taken, which 
make it possible to transport nuclear substances at least as 
safely as other types of cargo which are regarded as dangerous. 
The experience already acquired in the course of a large number 
of shipments is very encouraging. The international regulations 
of IMCO, which are based on IAEA recommendations, have greatly 
contributed to the safety of maritime carriage of nuclear substances. 
But it is essential to continue this work of standardization to fill 
the gaps that remain. 

As regards the economic aspects, another paper will define 
the role of carriage in what is known as the fuel cycle, and provide 
some estimates of the quantities of substances to be carried, 
taking into account the increase in the number of nuclear power 
stations. These estimates, of course, show that the weight of 
substances carried and the number of shipments will also be 
considerably increased during the next few years. In view of the 
high cost of nuclear fuels, insuring them will have considerable 
economic importance. These points seem to me of interest to 
shipowners and insurers working in this field. 

If nuclear industry and, in particular, the carriage of 
nuclear substances is to develop satisfactorily, it is essential 
that it should be governed by an appropriate legal system, i.e.: 

- one which takes into account technical conditions in the 
industry and provides satisfactory protection against 
the hazards that may be created; 

- one which lays down precise and simple rules concerning 
the obligations and responsibilities of nuclear operators; 

- one which is as uniform as possible between different 
countries to permit the many international movements 
which the industry needs. 
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Nuclear law is remarkable in one respect: it has provided a solid 
and original framework for a new sector of activity even before this 
activity has become fully established in economic and social life. For 
once the law has kept pace with the evolution of modern life. The histo
rical and psychological reasons for this are well known. 

Some of the papers presented recall the history of the law of 
liability. They draw our attention to the legal revolution brought about 
by nuclear conventions. Since mechanisation, and especially since the 
triumph of the automobile, a trend of legal authority has developed in 
many countries towards absolute liability based on the principle of 
risk. Ho-wever, prior to the Paris and Vienna Conventions no actual 
legislation had explicitly accepted all the logical consequences of this 
development. We are convinced that nuclear law will serve as a model 
for other achievements of modern technology. 

For the present the international agencies which have played a 
leading part in bringing this law into being must try to achieve 
uniformity in the way in which it is applied in the various countries. 

Mr. Chairman, I am sure that in the course of this Symposium 
the wide experience of the distinguished persons we have brought 
together in this room will help us to better accomplish this important 
task. 
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Opening Speech by Mr. S. A. EKLUND 

Director General of the International Atomic Energy Agency 

Delivered by 

Dr. W. BOULANGER 

Director, Legal Division, International Atomic Energy Agency 

Monsieur le Conseiller de Gouvernement, 
Ladies and Gentlemen, 

The Director General of the IAEA, Dr. Eklund, regrets that he 
cannot take part in this Symposium due to a prior commitment. He 
has asked me to read to you the following message: 

"The convening today in Monaco of this Symposium, jointly 
organised by the ENEA and IAEA, with the task of studying the legal 
issues raised by the maritime carriage of nuclear materials offers a 
further illustration of the co-operation between the two organisations 
in their endeavour to facilitate and enlarge the peaceful uses of 
atomic energy. It gives me pleasure to send you, on behalf of the 
IAEA, greetings and best wishes for the success of your meeting. 
I take this opportunity to express our gratitude to the Goverz:gnent of 
Monaco for its hospitality, thanks to which many of our expert panels 
and study groups were able over the years to convene in this beautiful 
city, and on whose territory the Agency's International Laboratory of 
Marine Radioactivity is operated. 

As the preparation of this Symposium was under way, we learned 
with sadness of the passing away of Mr.William Belser,who was to 
represent the Swiss Atomic Risk Insurance Pool at the present 
meeting. All those concerned with nuclear liability and insurance 
problems are aware of his numerous and valuable contributions to the 
development of this branch of law throughout the last decade, both at 
the national and international levels. We in the Agency shall remain 
indebted to him for the advice and collaboration he had kindly provided 
on various occasions, in particular in the elaboration of the Vienna 
Convention which paved the way for a world-wide harmonisation of 
liability rules for nuclear damage. I believe no better tribute could 
be paid to his memory than by striving at the solution of some 
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practical problems which we are now confronted with - as this 
appears to be Mr. Belser's expectation from the concluding remarks 
of his prepared contribution to this Symposium. 

It is indeed remarkable that in most of the papers submitted 
for consideration ·at· this meeting ~mphasis has been placed on a 
practical approach to the pending issues. With a widespread 
application of nuclear energy in the service of mankind, liability for 
such activities calls for special rules if serious injustice and hardship 
are to be avoided and the development of nuclear industry to be widely 
promoted. This twofold purpose is reflected in the Paris and Vienna 
Conventions, which are both aimed at harmonisation in the field of 
nuclear liability and which lay down coherent principles that have the 
merit of being internationally acceptable. However, a number of 
practical consequences of such rules remain to be tackled in order 
to facilitate the carriage of nuclear materials, in particular the 
increasing shipments of large radioactive sources. It is, therefore, 
our hope that through the collaboration of leading experts, 
distinguished repr es entati ve s of nuclear facility operators, 
shipowners and insurers, and of the international organisations 
concerned, practical solutions will be found that would remove a 
number of obstacles from the sea transport of nuclear materials for 
peaceful destinations. 

In connection with such transport, the IAEA Regulations - which 
have been incorporated in several international transport regulations 
and conventions - provide comprehensive safety standards that have 
proved perfectly adequate. Through compliance with such standards, 
the carriage of nuclear materials may well turn out to be much less 
dangerous than much of the non-nuclear cargo carried - and it is 
gratifying to note that many countries have adopted the IAEA standards 
or are about to do likewise in regard to the international shipment of 
several categories of radioactive materials, However, discrepancies 
still exist between the IAEA standards and a number of national 
regulations that have a bearing on third party insurance of nuclear 
materials. Any practical recommendations reached by the Symposium 
in this respect will accordingly be taken into account in the next 
revision of the IAEA Regulations, scheduled to start in two years' 
time, 

Rapid advances in nuclear applications demand international 
responsibility and co-operation so that the benefit of scientific 
developments may be shared by all nations. With the advent of 
widespread transport of nuclear materials, such co-operation is 
exemplified by the framing of the existing international conventions 
on nuclear. liability, which can be properly held up as concrete and 
practical achievements at the European and world-wide levels. 
Third party liability having thus been shifted from the ancient concept 
of fault to the revolutionary theory of objective risk in respect of 
nuclear damage remains, however, essentially a practical problem. 
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The practical solutions envisaged for various issues in this field would 
seem, therefore, unlikely to be viable unless they are consistent with 
the basic principles embodied in the existing international conventions 
and already enacted by several countries, 

The complex legal problei:ns and practical difficulties encountered 
in the maritime carriage of nuclear materials call for wider 
co-operation at the international level. It is our hope that the 
exchange of views between legal experts and practitioners coming from 
various quarters will lead the path to standards of insurance through 
practical recommendations for impro'Ving the existing rules. 

In reiterating my wishes for the success of the Symposium, I 
further hope you will enjoy your stay in Monaco". 

* 
* * 

This was the message from Dr Eklund, Director General of the 
IAEA, and permit me, Mr Councillor and Ladies and Gentlemen, to 
add a few words of my own on behalf of the legal services of the 
IAEA, 

We were very pleased to see the names of so many old friends 
and aquaintances on the list of participants and today to see so 
many familiar faces in this group. I stress the word familiar, 
because one of the old hands of nuclear law, Dr. Weitnauer, once 
spoke about the international family of nuclear lawyers. It is 
another family reunion which begins today. Like in any family, we 
will have differences of opinion but the history - if one can speak of 
history when looking back only 10 years - the history of nuclear 
law shows that by co-operation in this international family, very 
much has been achieved arid we are certain that this meeting will 
help to achieve new and better solutions for all those who have to 
do with nuclear energy and with that I wish to express the best 
wishes for the success of this meeting. 

Thank you, 
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Session I 

PRESENTATION OF THIRD PARTY llABILITY REGIMES 

IN NUCLEAR AND MARITIME LAW 



THE LEGAL SYSTEM APPLICABLE TO THE CARRIAGE OF 

NUCLEAR MATTER AS IT RESULTS 

FROM THE PARIS AND VIENNA CONVENTIONS 

R.M. STEIN 

European Nuclear Energy. Agency, OECD, Paris 



I. INTRODUCTION 

The last decade has seen the emergence of a new branch of law, 
that of the law of nuclear energy. Among ,the many developments to 
which this has led perhaps the most far-reaching have been in the 
field of third party liability, thanks largely to the co-operation 
fostered by the European Nuclear Energy Agency (ENEA) and the 
International Atomic Energy Agency {IAEA) in the elaboration of 
international Conventions which have innovated special regimes of 
liability with respect to nuclear activities. These are, of course, the 
OECD {Paris) Convention on Third Party Liability in the Field of 
Nuclear Energy and the Vienna Convention on Civil Liability for 
Nuclear Damage. Since 1st April 1968, the Paris Convention is in 
force and the special regime which it creates has thus become a 
reality in Western Europe. The Vienna Convention has been already 
ratified by four Signatories and there is every reason to believe that 
this Convention will soon be coming into force as well. 

The basic systems created by these two Conventions are 
essentially the same and, moreover, every effort is being made to 
harmonise their application on the national level because, although 
they provide a rather complete framework, their provisions must be 
put into the context of each national legal system and further, in some 
cases, options are left to the Contracting Parties to be implemented 
by national legislation. 

The Conventions take as their starting point the nuclear 
installation itself and incidents occurring there but their coverage 
extends as well to carriage to and from such installations and this 
second aspect is, of course, the principal concern of the Symposium. 
One must recognise, nevertheless, that there are certain limitations 
on the field of application of these systems resulting not only from 
provisions of the agreements themselves but equally from the fact that 
an international Convention cannot impose obligations on a State which 
is not a party thereto, At first glance this would seem to restrict 
very greatly their application to maritime carriage but such is not the 
case because through either specific provision {i.e. the Paris 
Convention) or through interpretation {i, e. the Vienna Convention) 
most situations arising in the course of carriage would be covered. 
Moreover, rights have been recognised for nationals of non
Contracting States. 

II. BASIC CONCEPTS OF THE CONVENTIONS 

Although these are widely known, it would seem helpful to recall 
briefly at this point the basic concepts established by the Paris and 
Vienna Conventions. They may be resumed as follows: 
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(a) absolute and exclusive liability of the operator of the nuclear 
installation concerned; 

(b) provision of adequate financial security to meet the maximum 
amount of liability established; 

(c) limitation of liability both in amount and in time; 

(d) unity of jurisdiction and enforcement of judgments. 

These concepts apply equally to incidents occurring within a 
nuclear installation and to those which take place during carriage to 
and from such installations. Their articulation is perhaps more 
difficult where incidents occur in the course of carriage and it is the 
object of this paper to enlarge upon the way these concepts have been 
elaborated ,by the Conventions with particular emphasis on the 
implications during the carriage of nuclear matter. 

III. GEOGRAPHICAL SCOPE OF THE CONVENTIONS 

The initial geographical sphere of the Conventions covers quite 
naturally the territories of the Contracting Parties (1 ), which is 
understood to include territorial seas. (2) Moreover, it has been 
recognised that they are applicable to incidents occurring and damage 
suffered on the high seas where the operator liable is subject to the 
regime of the Conventions (3) and this is of course capital in the case 
of maritime carriage. 

The scope of the Conventions must be considered, however, in the 
light of yet another geographical sphere, namely the territory of non
Contracting States. Incidents occurring in the territory of non
Contracting States or damage suffered in such territory are 
specifically excluded from the scope of the Paris Convention unless 
provision is made to the contrary by the legislation of the Contracting 
Party in who_! e territory the nuclear installation of the operator liable 
is situated L.Article [/ {4). The Vienna Convention contains no specific 

(1) Specific provision is included in the Paris Convention (Article 23) 
whereby it is applicable to the metropolitan territories of 
Contracting Parties and can be made applicable to overseas 
territories. 

(2) Paris Convention, Expose des Motifs, paragraph 7. 

(3) Cf. Article by Article Comments by IAEA Secretariat on the Draft 
Vienna Convention, paragraph 38, IAEALegal series N° 2; and 
Recommendation adopted by the ENEA Steering Committee on 
25th April 1968. 

(4) A minor implicit exception is p·rovided for in any case, however, 
through the grant of rights of recourse (cf. Chapter V of this paper). 
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provision on this point (l). however, and the problem was referred to 
the Standing Committee on Civil Liability for Nuclear Damage in order 
to clarify the position. At its series of meetings in April 1964 the 
Standing Committee expressed the view that the Vienna Convention, under 
general principles of international law, applies between Contracting 
Parties only and does not establish any rights or obligations for non
Contracting States. The Committee also took the view, having regard 
inter alia to the transport cases referred to in Article II( I), that in the 
case of a nuclear incident involving the liability of an operator within 
the meaning of the Convention, nuclear damage suffered within the 
territory of Contracting States and on or over the high seas would be 
nuclear damage covered. by the Convention even if the nuclear incident 
causing such damage occurred on or over the high. seas or within the 
territory of a non-Contracting State; however, nuclear damage suffered 
within the territory of a non-Contracting State would not be covered by 
the Convention even if the nuclear incident causing such damage occurred 
within the territory of a Contracting Party or on or over the high seas. (2) 

The problem still remains, however, as to whether an individual 
Contracting Party may extend the coverage of the Vienna Convention 
to damage suffered in the territory of a non-Contracting State where 
one of its operators would have been liable had such damage occurred 
in its own territory. Obviously, a State is free to make such provision 
in its national legislation but in the event of an incident there might be 
grounds for another Contracting Party's claiming that all the funds made 
available must be reserved only for damage defined by the Convention. 

An analysis of the scope of application of the Paris Convention is 
not re.ally complete without taking account as well of the influence of 
the {Brussels) Supplementary Convention to which thirteen of the sixteen 
Paris Signatories have subscribed. The Supplementary Convention 
imposes a number of limitations concerning rights to compensation 
exceeding that made available to cover the primary liability 

{ 1} An article identical to Article 2 of the Paris Convention was 
included in the Draft Vienna Convention but failed to obtain the 
necessary two-thirds vote for adoption at the International 
Conference. C£. IAEA Legal Series N°2, Official Records of the 
International Conference on Civil Liability for Nuclear Damage, 
Plenary, 4th Meeting, paragraphs 49 to 69. 

{2) Standing Committee on Civil Liability for Nuclear Damage, Report 
on First Series of Meetings {Vienna, 13th-17th April 1964), IAEA 
CN -12/SC/9. 
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of the operator established pursuant to the Paris Convention (1). 
It institutes a system of additional compensation, provided from 
public funds, for damage caused by nuclear incidents other than those 
occurring entirely in the territory of a State which is not a party to 
the Convention, but this basic provision is subject to a series of 
conditions relating to the place where the operator's installation is 
situated, the place where the nuclear incident occurs as well as the 
place where the damage is suffered, the nature of the installation in 
question, the nationality of the persons suffering damage, the 
jurisdiction of the courts of one of the Contracting Parties and the 
t~e limits for the exercise of rights ynder the Convention : 
LSupplementary Convention, Article ?:}. (2) These limitations are not 
surprising in view of the large sums made available. (3) 

Both the Paris and Vienna Conventions provide extensive 
geographical coverage which should, in principle, give full legal 
protection in virtually any case of maritime carriage. The possibility 
remains, nevertheless, that problems could arise with respect to 
incidents occurring, or damage suffered, in the territory of a non
Contracting State but this is mitigated somewhat by the recourse 
granted to the carrier under the Paris Convention, and the fact that a 
person within the territory of a non-Contracting State will be liable for 
the nuclear substances upon their being unloaded from the means of 
transport by which they arrive in that territory (or conversely until 

(1) Such limitations are permitted within the terms of Article 15 (b) 
of the Paris Convention. Proposals for the insertion of a similar 
provision in the Vienna Convention were rejected by the Committee 
of the Whole at the International Conference and failed to obtain 
the required two-thirds majority for approval at the Plenary 
Session. Cf. Official Records: Committee of the Whole, 14th 
Meeting, paragraphs 39 to 86, 21st Meeting, paragraphs 59 to 7 0, 
23rd Meeting, paragraphs 101 to 108, 24th Meeting, paragraphs 
1 to 36; Plenary, 7th Meeting, paragraphs 33 to 42. 

(2) For a complete analysis of these provisions see "Compensation of 
Nuclear Damage in Europe", Commentary on the Convention by 
Bette, Didier, Fornasier and Stein, Brussels 1965. 

(3) A Contracting Party may, nevertheless, conclude an agreement 
with a State which is not a Party to the Supplementary Convention 
concerning compensation out of public funds for damage caused by 
a nuclear incident, but such agreement shall not affect the 
obligation of other Contracting Parties to contribute public funds 
unless they have consented thereto (Supplementary Convention , 
Article 15). 
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they have been loaded on the means of transport by which they are to 
be carried from that territory). (l) 

On the other hand, in spite of the legal coverage provided, one 
cannot exclude the hypothesis of suits being brought in the courts of 
non -Contracting States and, of course, there can be no assurances 
that such courts will apply the Convention rules or that they will 
recognise the various interpretations agreed by Signatories. 

IV. DAMAGE COVERED BY THE CONVENTIONS 

The Conventions provide a special regime, limited to risks of an 
exceptional nature for which common law rules and practice are not 
suitable. They cover both personal injury (including.Joss of life) and 
property damage resulting from a nuclear incid~nt /Paris Convention, 
Article 3 (a); Vienna Convention, Article I(l) (hlJ. (2) Minor risks are 
excluded because it is felt they can be dealt with by existing legal 
processes and thus, for example, radioisotopes which have reached 
the final stage of fabrication and are useable for any industrial, 
commercial, agricultural, medical or scientific purpose are excluded 
from the ambit of the Conventions [Faris Convention, Article 1 (a)(iv)(2); 
Vienna Convention, Article 1 ( 1 )(g) J. (3) Following the general rule 
of the Conventions that damage to the nuclear installation its elf 

(1) 

(2) 

(3) 

Practically, then, the number of cases where legal problems 
could arise for incidents in the course of carriage are relatively 
limited. Damage suffered in the territory of a non-Contracting 
State as a result of an incident occurring on the high seas will be 
covered by the Paris Convention if use has been made of the option 
under Article 2 although such would not be the case under the 
Vienna Convention; this would be equally true for an incident 
occurring in the territorial waters of a non-Contracting State. In 
all likelihood, however, these situations will be covered by 
contractual arrangements between the consignor and the consignee. 

Just what should be considered as damage to persons or property 
is left to be decided by tl.!_e competent court in accordance with the 
national law applicable LParis Convention, Expose des Motifs, 
paragraph 39; Article by brticle Comments on the Draft Vienna 
Convention, paragraph 3_2/. 

Under the Paris Convention such radioisotopes are excluded only 
when outside a nuclear installation and this has been further 
clarified by a Recommendation of the ENEA Steering Committee 
on 25th April 1968, that they do not come within the scope of the 
Convention when in the course of carriage. However, under the 
Vienna Convention such_radioisotopes are excluded even if inside 
a nuclear installation.LArticle by Article Co...!_llments on the Draft 
Vienna Convention, footnote to paragraph 1.!!/ but may be included 
within the definition of nuclear damage_under the law of the 
Installation State. Article I (1) (k) (iiil/. 
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or to any on-site property is not considered as nuclear damage &aris 
Convention, Article 3{a){ii){l); Vienna Convention, Article IV{5)(aL/, 
the Paris Convention has been interpreted as not applying to damage to 
nuclear matter itself where such matter is in the course of carriage. (1) 

An important exclusion provided for by the Conventions is that of 
damage to the means of transport upon which the nuclear matter involved 
was at the time of the nuclear incident [Paris Convention, Article 3{a){ii){2); 
Vienna Convention, Article IV{5){b).7. Both Conventions stipulate, 
however, that a Contracting Party may, by legislation, include such 
damage within the operator 1 s liability provided that such inclusion does 
not result in reducing the liability of the operator in respect of other 
damage to an amount less than $ 5 million for any one nuclear incident 
.LParis Convention, Article 7{c);Vienna Convention, Article IV(6J7. {2) 
Unless this option has been used the operator may remain liable for 
such damage outside the Conventions L}>aris Convention, Article 6{c)(ii); 
Vienna Convention, Article IV{7){b}_7. (3) 

Both Conventions recognise that if the small extent of the risks 
involved so warrants, small quantities of nuclear matter may be excluded 
from their application ft'aris Convention, Article l(b); Vienna Convention 
Article I(2J7. Decisions have been taken to this effect under both Conven
tions excluding certain small quantities of nuclear matter, under care-
fully defined conditions, upon their despatch from a nuclear installation. {4 ) 

{1) Recommendation of the ENEA Steering Committee on 19th October 
1967: "As a general rule, damage to nuclear matter itself, when 
such matter is in the course of carriage, should not be considered 
as falling within the third party liability of the operator as provided 
under the Convention; however, this does not preclude the liability 
of the operator where he is responsible for shipping nuclear 
substances which belong to another operator or where more than 
one shipment of nuclear substances are carried on the same means 
of transport and damage is caused by the nuclear substances of 
the operator to the nuclear substances of other operator's 11 • 

{2) It may be mentioned in this respect that the Euratom Commission 
recommended that Member States should make use of this option to 
include damage to the means of transport within the operator's 
liability. Cf. Journal Officiel des Communautes Europeennes, 
N° 136, 25th July 1966. 

{3) Cf. Chapter V of this paper. 

{4) Resolution of the IAEA Board of Governors {11th September 1964) 
and Decision of the ENEA Steering Committee (26th November 
1964 ). It should be pointed out that the maximum limits for exclusion 
established by the IAEA Board of Governors take effect only if they 
have been applied specifically by an Installation State whilst the 
Decision of the ENEA Steering Committee is directly applicable 
without further action by Contracting Parties. 
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Within the philosophy of the Conventions, and because of the 
complexity of incidents involving nuclear matter, a liberal view has 
been taken as to the extent of damage covered by the Convention and 
this could, indeed, be of considerable importance in respect of 
incidents in the course of carriage. Consequently, where both nuclear 
damage and damage other than nuclear damage have been caused by a 
nuclear incident or jointly by a nuclear incident and one or more other 
occurrences, such other damage shall, to the extent that it is not 
reasonably separable from the nuclear damage, l;le considered to be 
nuclear damage caused by that nuclear incident.£Paris Convention, 
Article 3(b); Vienna Convention, Article IV("!l/. {1) 

V. PERSON LIABLE 

One of the essential concepts of the Paris and Vienna Conventions 
is that of the channelling of all third party liability connected with the 
nuclear incident on to the operator of the installation involved. 
Moreover, this liability is absolute and results from the risk irrespective 
of fault although, obviously, the damage must be linked to the incident. 

The same rules have been maintained for incidents occurring in 
the course of carriage where it might have seemed more normal to 
place liability on the carrier instead. However, the special 
circumstances involved in carriage of radioactive materials led to the 
adoption of channelling even during transport because it was felt that 
the carrier would generally not be in a position to verify the precautions 
in packing and containment taken by the person sending the materials; 
furthermore, this would have resulted in the necessity of special insurance 
coverage for the carrier and consequent increased charges for carriage. 

Having decided that the operator would be liable, it was then 
necessary to determine the operator on which this liability would fall, 
i. e. the operator sending the nuclear matter or the one receiving it. 
The general rule established is that the sending operator is made liable 
as it is he who will be responsible for ensuring that packaging and 
containment are adequate and comply with transport regulations in this 
field [Paris ~onvention, Article 4{a) and {b); Vienna Convention, 
Article n(lo. 

(l) Although reference is not made in the Paris Convention to the case 
where both nuclear damage and damage other than nuclear damage 
have been caused by a nuclear incident, the ENEA Group of Gouvern
mental Experts on Third Party Liability concluded that the provisions 
of the Paris Convention as they applied to this case were intended to 
have the same meaning as the provisions of the Vienna Convention 
and that, in practice, courts would interpret them in the same way. 
The OECD Council took note of this conclusion on 28th January 1964. 
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Where carriage takes place between two operators of installations 
situated in the territory of Contracting Parties the sending operator 
will remain liable until the point in time when liability has been 
assumed by the receiving operator pursuant to the express terms of 
a contract in writing. Where this has not been so specified, the sending 
operator remains liable until the receiving operator has taken charge 
of the nuclear matter or in the case of matter for use in a reactor 
comprised in a means of transport until such time as the person duly 
authorised to operate that reactor has taken the matter in charge. As 
the concept of taking in charge differs from one legal system to another 
it will be for the competent court to define this in the event of an action 
being brought. Conversely a receiving operator will be liable only from 
the moment when liability has been assumed by him under the express 
terms of a written contract or, failing this, when he has taken the matter 
in charge. 

The position is rather more involved where nuclear matter is 
sent to or from the territory of a non-Contracting State and the rules 
adopted here take account of the fact that the Conventions could not 
impose liability upon persons not subject to the jurisdiction of the 
Contracting Parties. Thus, where matter is sent to a person within 
the territory of a non-Contracting State the sending operator remains 
liable until the matter has been unlo<!-ded from the means of carriage 
by which it has arrived in the territory of that non-Contracting State. 
The exact counterpart of that rule was not adopted, however, where 
nuclear matter is sent from a non-Contracting State because one of 
the objectives of the Conventions is to facilitate the recovery of 
compensation by victims in Contracting States. Thus, where matter 
has been sent to an operator in a Contracting State, with his written 
consent, that operator will be liable once the matter has been loaded 
on the means of transport by which it is to be carried from the territory 
of the non-Contracting State from which it is sent. (1) 

Naturally, the above rules defining the person liable for an 
incident occurring in the course of carriage cannot prevent a person 
suffering damage from bringing suit in the courts of a non-Contracting 
State on a different basis but the superior protection assured by the 
Conventions should reduce this significantly in practice. 

The liability of the operator is, however, limited by certain 
exonerations stipulated in the Conventions. He will not be liable for 
nuclear damage caused by a nuclear incident directly due to an act 

( 1) A special rule was evolved in order to make the position clear where 
nuclear matter is stored temporarily in the course of carriage. A 
facility where nuclear matter is stored only incidentally to the 
carriage is normally not considered to be a nuclear installation, but 
even where such incidental storage takes place in the course of 
carriage, in a nuclear installation, the sending or receiving operator 
remains liable according to the general rules described above Lf>aris 
Convention Article S(b ); Vienna Convention, Article II( 1) final clausi7. 
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of armed conflict, hostilities, civil war or insurrection. Moreover, 
he will not be liable where the incident is directly due to a grave 
natural disaster of an exceptional character_unless the law of the 
Installation State provides to the contrary LParis Convention, 
Article 9; Vienna Convention, Article IV(3l/. In addition, the 
operator's liability may be mitigated where there has been negligence 
on the part of the person suffering damage or where ~uch per son has 
acted or omitted to act wlih intent to cause damage LVienna 
Convention, Article IV(2l/. (1) 

Both Conventions allow the possibility of a Contracting Party's 
providing by legislation that a carrier may at his request and with 
the consent of the operator of a nuclear insta.!].ation situated in its 
territory be liable in place of that operator L P2ris Convention, 
Article 4 (d); Vienna Convention, Article II (W(2) In such case the 
carrier shall be considered in respect of nuclear incidents occurring 
in the course of carriage, as an operator of a nuclear installation 
situated in the territory of that Contracting Party. Thus, for all 
intents and purposes the carrier becomes an operator and all the 
rules of the Convention apply to him just as they would have applied 
to the operator whose liability the carrier accepts. (3) 

(1) 

(2) 

(3) 

But only where the law of the competent court so provides, 
either specifically or under the rules of common law; relief 
is restricted, however, to cases of gross negligence or intent. 
As to the Paris Convention, although mitigation of damage for 
contributory negligence is not specified, the Expose des Motifs 
(paragraph 48) recognises that appreciation of the effect of 
such negligence is within the purview of the competent court. 
On the other hand, the operator remains liable where a third 
party has acted or omitted to act with intent to cause damage, but 
tl.!_e operator has a right of recourse_against such person 
LParis Convention, Article 6 (f) (i)_/. 

The Euratom Commission recommended to its Member States 
that national rules should provide that a carrier may be liable 
in place of the operator. C£. Journal Officiel des Communautes 
Europeennes, No. 196, 18th November 1965. 

The Vienna Convention specifically mentions, in addition, 
substitution of a person handling radioactive waste. This is 
not provided for in the Paris Convention but the term "carrier" 
as used therein is understood to include a person carrying on 
the business of disposing of radioactive waste {Paris Convention, 
Expose des Motifs, paragraph 30). 
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All third party liability for nuclear damage caused in the course 
of carriage is, in principle, channelled on to the operator but it was 
recognised that special international rules had been formulated over 
the years with respect to the liability of carriers and that these had 
been codified in various international agreements. In order to avoid 
creating conflicting obligations it was specified that the Paris and 
Vienna Conventions shall not affect the application of any international 
agreements in the field of transport in force or open foLsignature, 
ratification or accession at the date of the Convention LPari_s 
Convention, Article 6 {b); Vienna Convention, Article II (SJ/. These 
are understood to mean international agreements dealing with third 
party liability for damage involving a means of transport, 
international agreements dealing with collisions involving a means 
of transport and international agreements dealing with bills of lading. (1) 

As a result of the above prOVlSlOns, the principle of channelling 
will not necessarily have full effect with respect to nuclear incidents 
in the course of carriage because victims may, in practice, bring 
suit against the carrier as well for the part of the damage covered 
by maritime Conventions. 

Before pursuing this point, it should be recalled that liability for 
damage to the means of transport may, or may not, be included 
within the operator 1 s liability under the Conventions, as explained 
above. In the case of an operator from a Contracting Party to the 
Paris Convention such extra-conventional liability may be imposed 
only where the law of the competent court or the legislation of the 
Contracting Party in whose territory the nuclear installation of the 
operato.E_ liable is situated has made specjfic provision to that 
effect LParis Convention, Article 6{c)(iU/;(2) the carrier may, 
nevertheless, be liable under international maritime Conventions. 
However, where a right to compensation for such damage exists by 
virtue of contractual arrangements, such right remains unaffected 

(1) 

(2) 

Cf. Paris Convention, Expose des Motifs, paragraph 35. It 
should be noted in this respect that Austria, Greece, Norway 
and Sweden made the following reservation to the Paris 
Convention: "Reservation of tlie right to consider their 
national legislation which includes provisions equivalent to those 

included in the international agreements referred to in Article 6(b) 
as being international agreements within the meaning of Article 6(b) 
and (d)". 

This does not necessarily imply that a special system of 
liability must be established as well and, indeed, such specific 
provision could merely stipulate liability under the ordinary 
rules of law. 
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by the Paris Convention (1). The position is slightly different for 
operators from Contracting Parties to the Vienna Convention and 
where damage to the means of transport has not been included 
within their conventional liability, the Vienna Conventio_g simply 
states that it shall not affecLliability for such damage LVienna 
Convention, Article IV(7)(bl/; thus, the operator's liability will 

be determined under general rules of law. 

Having recognised that, in practice, there may be derogations 
from the channelling of liability on to the operator with respect to 
incidents occurring during carriage, the Conventions provide a 
secondary means of re-establishing this principle, This has been 
accomplished by granting certain rights of recourse against the 
operator to other persons held liable for damage covered by the 
Conventions. They provide that any person (2) who has paid 
compensation in respect of damage caused by a nuclear incident 
under an international agreement which is not affected by the 
Convention or under the law of a non-Contracting State shall, up to the 
amount which he has paid, acquire by subrogation the rights under 
the Convention of the person so compensated LP2ris Convention, 
Article 6(d); Vienna Convention, Article IX(2)(al/. Thus, for example, 
a shipowner liable under one of the maritime Conventions may 
recover in turn from the operator, but naturally his rights can be no 
greater than the person to whom he is subrogated. Consequently, 
this right remains circumscribed by any limitations flowing from the 
Conventions. 

_ In addition to the above right of subrogation, the Paris Convention 
LArticle 6(e )J provides yet another right to recovery for per sons 
having their princiJ?al place of business in the territory of a 
Contracting Party ~3 ). Where such person has paid compensation in 
respect of damage caused by a nuclear incident occurring in the 
territory of a non-Contracting State or in respect of damage 
suffered in such territory he shall, up to the amount which he has 
paid, acquire the rights which the person so compensated would have 
had against the operator but for the geographical limitations 
stipulated in Article 2, This right could have particular significance 
for carriers from Contracting Parties because the geographical scope 
of the Convention is, in effect, extended automatically for them. 
Here, too, rights are limited to those which the person compensated 
would have had, but the concept is perhaps slightly broader than that 
of subrogation. 

(1) Cf. Paris Convention, Expose des Motifs, paragraph 41. 

(2) The Vienna Convention limits this to a person who is a national 
of a Contracting Party. 

(3) There is no comparable provision in the Vienna Convention. 
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VI. LIABILITY AND COMPENSATION 

Both the Paris and Vienna Conventions embrace the concept of 
limiting the maximum liability of the operator for a given nuclear 
incident. The Paris Convention establishes the maximum amount of 
liability at 15 million European Monetary Agreement units of account 
but provides that a Contracting Party may establish by legislation a 
greater or Jesser amount which in no event may be less than 5 million 
EMA u/a Waris Convention, Article 7(a} and (bJj. The Supplementary 
Convention provides for making available compensation up to the sum 
of 120 million EMA u/a per nuclear incident, but this may be done 
either by raising the operator's liability to that amount or by making 
the additional sums available in some. other way L§"Upplementary 
Convention, Article i}. 

The Vienna Convention, on the other hand, does not of itself 
impose an amount of liability but leaves this to the Installation State; 
however, liability so limited by the Installation State may be in an 
amount of no less than $5 million per incident Lvienna Convention, 
Article v]. (1) . 

Compensation provided under the rules of the Conventions must 
be made available without any discrimination based upon nationality, 
domicile or residence /Paris Convention, Article 14; Vienna Convention, 
Article XIII] (2} and, in fact, the principle of non-discrimination is 
valid with respect to all the provisions of the Convention. This is of 
particular importance in international carriage because it means that 
nationals of non-Contracting States have the same rights as those of 
Contracting Parties. With respect to the additional compensation made 
available pursuant to the Supplementary Convention this is not 
necessarily the case as pointed out above. 

Still another provision of particular importance as to incidents 
occurring during carriage is that concerning the situation where the nucl
ear matter of several operators is involved in the same incident. Normally, 
where damage gives rise to liability of more than one operator, the liab
ility of these operators is joint and several and the total liability is limited 
to the sum 'Of their respective limits of liability. 

(I) Cf. Article by Article Comments on the Draft Vienna Convention, 
paragraph 62. 
An amendment to include in the Vienna Convention the obligation for 
an Installation State to limit liability was rejected at the International 
Conference. Cf. Official Records, Committee of Whole, 13th 
Meeting, paragraphs 32 to 35. 

(
2

) However, the nature, form and extent of the compensation, as well 
as the equitable distribution there0f; shall be governed by the law of 
the competent court ffaris Convention, Article 11; Vienna 
Convention, Article VII!]. 
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Where, however, the nuclear incident involves nuclear matter in the 
course of carriage in one and the same means of transport, or matter 
stored incidental to the carriage in the same nuclear installation, the 
total amount of compensation is the highest amount established with 
respect to any one of the operators. Here too, the operators will be 
jointly and severally liable but there is no accumulation of amounts 
/Paris Convention, Article S(d); Vienna Convention, Article II(3)(b}7. 
The ordinary operation of common law as regards contributions bclween 
persons jointly and severally liable will regulate the recovery of sums 
paid as compensation to third parties as between the different operators 
involved. 

As stated earlier, the amount of liability established for the 
operator applies to his liability wherever the nuclear incident occurs 
{Paris Convention, Article 7(dj] ( 1 ). This rule was adopted in order 
to avoid the situation where the operator might be liable for differing 
amounts if nuclear matter were transported across the territory of 
several countries. An exception to this rule is allowed under the 
Paris Convention, however, and a Contracting Party may subject the 
transit of nuclear substances through its territory to the condition 
that the maximum liability of the foreign operator concerned be 
increased, but such increased amount may not exceed the maximum 
liability established for operators of nuclear installations situated 
in its own territory LJ>aris Convention, Article 7(ej/'. The higher 
amount so established will be applicable only during the transit and 
if the incident occurs elsewhere the amount will be that originally 
established by the Installation State. Use of this option will be 
obviated in practice as among Contracting Parties to the 
Supplementary Convention because the maximum amount of 
compensation made available will be the same in all their respective 
territories. 

The right given to a Contracting Party to require an increased 
amount of liability for the operator whose nuclear substances transit 
its territory is not applicable, however, to carriage by sea where, 
under international law, there is a right of entry in cases of urgent 
distress into the ports of such Contracting Party or a right of innocent 

(1) Although not stated specifically in the Vienna Convention, this 
principle is implicit in the general context of its provisions. 
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passage through its territory ffaris Convention, Article 7(f)(@. (l) 

VII. SECURITY FOR LIABILITY 

Both the Paris and Vienna Conventions specify that the operator 
shall be required to maintain insurance or other financial security to 
cover his liability for nuclear damage in such amount, of such type 
and in such terms as specified by the Installation State LParis 
Convention, Article 10; Vienna Convention, Article VTI7 . It is expected 
that security willnormallybe provided by insurance but it may be in 
the form of other financial security of a State guarantee and may even 
b·~ a combination of several forms. Contracting Parties are responsible 
for ensuring that financial security is available as required by the 
Convention. 

As the operator's liability is defined per incident, his financial 
security must likewise be available to cover that liability for each 
nuclear incident. In practice, however, the required amount of insurance 
is sometimes made available only per voyage or over a period of time 
and this is acceptable but only on the strict condition that where the 
maximum amount available has been reduced or exhausted as a result 
of a first incident, appropriate measures are taken to ensure that 
financial security up to the maximum amount is available for subsequent 
incidents. This, again, is the responsibility of the competent public 
authority. 

To facilitate the international carriage of nuclear matter the 
Conventions require that the operator liable provide the carrier with 
a Certificate of Financial Security issued by or on behalf of the 
insurer or other financial guarantor L}>aris Convention, Article 4( c); 
Vienna Convention, Article I!Y. Naturally, the possession of a Certificate 
by a carrier does not imply a right to enter the territory of a Contracting 
Party, as States may require compliance with other safety and transport 
regulations. However, the Certificate does provide proof of adequate 
financial coverage and will certainly be of practical use to maritime 

(1) The Vienna Convention has no provisions comparable to those of 
Article 7(e) and (f) of the Paris Convention as discussed above. 
A draft provision identical to paragraph (e) was adopted by the 
Committee of the Whole of the International Conference but was 
rejected by the Plenary fC£. Official Records: Committee of the 
Whole, 13th Meeting, paragraphs 41 to 98; Plenary, 5th Meeting, 
paragraphs 1 to 22 and 49 to 507. A proviso expressing the 
cone epts of paragraph (f) was adopted by the Committee of the Whole 
but failed to obtain the necessary two-thirds majority at the Plenary 
@. Official Records: Committee of the Whole, 14th Meeting, 
paragraphs 1 to 28; Plenary, 5th Meeting, paragraphs 23 to 507. 
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carriers in obtaining authorisations for port entry, loading and un
loading, etc. during the carriage. (1) 

VIII. PERIODS OF LIMITATION 

The basic period of limitation with respect to the exercise of 
rights of compensation has been established by th_e Conventions as 
ten years from the date of the nuclear in.s:.ident LParis Convention, 
Article 8; Vienna Convention, Article Y1/.. Other periods are 
provided for, however, in certain circumstances, 

A situation of particular interest in the context of maritime 
carriage is where damage is caused by a nuclear incident involving 
nuclear matter which at the time of the incident has been stolen, 
lost, jettisoned or abandoned and has not yet been recovered, In 
these circumstances, the ten year period shall be computed from the 
date of the nuclear incident but the period shall in no case exceed 
twenty years from the date of the theft, loss, jettison or abandonment. 
This is the type of situation which could occur were a ship to be lost 
at sea or involved in a collision involving loss of cargo or where goods 
had to be jettisoned during the voyage; the nuclear incident might occur 
subsequentlybuttheoveralllimit of twenty years would then apply. 

IX. JURISDICTION 

Rules with respect to the bringing of actions for damage caused 
by nuclear incidents are of particular importance where such 
incidents occur in the course of carriage as it is extremely likely 
that the interests of nationals of more than one State may be involved. 
The basic concept established by the Conventions is that only one 
court ·should be competent to deal with !._he third party liability 
arising out of a given nuclear incident LParis Convention, Article 13; 
Vienna Convention, Article X.!/, 

(l) A model Certificate of Financial Security for the Carriage of 
Nuclear Substances was established by ENEA after consultation 
with Signatories to the Paris Convention and has been 
recommended by the ENEA Steering Committee, At its 
second series of meetings, held in October 1967, the Vienna 
Convention Standing Committee on Civil Liability for Nuclear 
Damage declared themselves in favour of the idea of a model 
Certificate, on the understanding that the use of the model 
recommended would not be compulsory, and were of the opinion 
that the main point was not the precise wording but rather that 
it should take a standard form readily recognisable and 
acceptable, As regards the form, they felt that the type of 
Certificate elaborated by ENEA was generally satisfactory but 
made some comments on details. In fact, the final form of the 
ENEA Certificate now takes account generally of these comments, 
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The normal rule is that jurisdiction shall lie only with the courts 
of the Contracting Party in whose territory the nuclear incident 
occurred. But incidents may occur, particularly in the course of 
carriage, outside the territory of any Contracting Party or, indeed, 
it may not be possible to determine with certainty the place of the 
nuclear incident. In these circumstances jurisdiction shall lie with 
the courts of the Installation State of the operator liable. 

Although the above rules. will cover the vast majority of cases, 
incidents might still occur partly outside the territory of any 
Contracting Party and partly in the territory of a single Contracting 
Party - for example, an incident occurring partly on the high seas 
and partly in the territorial waters of a Contracting Party. In 
such case jurisdiction lies with the courts of the Contracting Party 
involved. 

In situations which do not fall within any of the above rules 
jurisdiction is determined, as concerns the Paris Convention, by the 
European Nuclear Energy Tribunal and, in the case of the Vienna 
Convention, by agreement between the Contracting Parties whose 
courts would be competent under the basic rules for jurisdiction. 

It should be recalled that the rules concerning jurisdiction are 
equally applicable to the case where a person who has paid 
compensation for nuclear damage pursuant to an international 
agreement in the field of transport brings an action against the 
operator, because that· person's action is based on a right of 
subrogation. 
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ANNEX 

The Convention on Third Party Liability in the Field of Nuclear 
Energy was signed in Paris on 29th July 1960 by the following 
European countries: 

Austria Germany Nether lands Sweden 
Belgium Greece Norway Switzerland 
Denmark Italy Portugal Turkey 
France Luxembourg Spain United Kingdom 

The Paris Convention has been modified by an Additional Protocol 
signed in Paris on 28th January 1964 by the Contracting Parties to the 
Paris Convention. 

At the present time, the Paris Convention has received the 
instruments of ratification of: 

Turkey 
Spain 
United Kingdom 
France 
Belgium 
Sweden 

lOth October 1961 
30th October 1961 
23rd February 1966 
9th March 1966 
3rd August 1966 
1st April 1968 

The Additional Protocol to the Paris Convention has been 
ratified by the same countries on the following dates: 

Spain 
United Kingdom 
France 
Belgium 
Sweden 
Turkey 

30th Aprill965 
23rd February 1966 
9th March 1966 
3rd August 1966 
1st April 1968 
5th April 1968 

The Supplementary Convention to the Paris Convention was 
signed in Brussels on 31st January 1963 by the following Contracting 
Parties to the Paris Convention; 

Austria 
Belgium 
Denmark 
France 

Germany 
Italy 
Luxembourg 
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Nether lands 
Norway 
Spain 

Sweden 
Switzerland 
United Kingdom 



The Brussels Supplementary Convention has also been modified 
by an Additional Protocol also designed to avoid possible conflict 
with the Vienna Convention and signed in Paris on 28th January 1964, 

The Supplementary Convention and the Additional Protocol to this 
Convention have been ratified by the following countries: 

United Kingdom 
France 
Spain 
Sweden 

24th March 1966 
30th March 1966 
27th July 1966 
3rd April 1968 

The Convention on Civil Liability for Nuclear Damage has been 
elaborated by a world-wide Diplomatic Conference convened in 
Vienna in May 1963 by the International Atomic Energy Agency. 

Up to now, the Vienna Convention has been signed by the 
following countries: 

China 
Columbia 
The Philippines 
Yugoslavia 
Spain 
United Kingdom 
Cuba 
United Arab Republic 
Argentina 

21st May 1963 
II 

II 

II 

6th December 1963 
11th November 1964 
lOth December 1964 
19th August 1965 
lOth October 1966 

The present state of ratifications of the Vienna Convention is 
the following: 

Cuba 
United Arab Republic 
The Philippines 
Argentina 

25th October 1965 
5th November 1965 
15th November 1965 
25th April 1967 

In addition, the following countries have acceded to the Vienna 
Convention: 

Cameroon 
Trinidad and Tobago 
Bolivia 
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On behalf of the International Maritime Committee and its thirty 
national Member Associations, I wish to thank the International 
Atomic Energy Agency, the European Nuclear Energy Agency and 
the organisers of this Symposium for their invitation to take part 
in it and contribute to the search for appropriate solutions to fill 
the gaps left by international Conventions dealing with third party 
liability in the field of nuclear damage, in relation to the auxiliary, 
but nevertheless essential, service of maritime transport. 

The International Maritime Committee accepted this invitation 
with the same intere.st, and indeed curiosity, it has shown for nearly 
three-quarters of a century in everything which, in maritime law in 
the widest acceptance of the term, appears a proper subject for 
international unification. 

Indeed, the Brussels International Conventions which will be at 
the forefront of the discussions during this Symposium, are the result 
of its work: 

23rd September 1910 : 

25th August 1924: 

25th August 1924 and 
1Oth October 1957; 

International Convention for the unification 
of certain rules of law with respect to 
collision between vessels; more than fifty 
nations have adopted it and introduced its 
provisions into their internal legislation. 

International Convention for the unification 
of certain rules of law relating to bills of 
lading, based on the "Hague Rules"; more 
than forty nations are bound by it, 

International Conventions relating to the 
limitation of the liability of owners of 
sea-going ships; both are caught up in the 
tide of present-day economic realities and 
they cannot fail to have a bearing on the 
course of our discussions. 

There should be included in the same list, which is far from 
exhaustive, the Convention of 29th April 1961, relating to the 
carriage of passengers by sea, and those of lOth May 1952, 
concerning civil and penal jurisdiction in· matters of collision. 

It will be noted that all these achievements, save the last two in 
certain respects, are axed on the private interests they were 
designed to serve. From the earliest stages of its development, the 
IMC, which is a non-governmental international organisation, made 
its institutional presence felt by providing a forum available to all 
those who, in their daily business life, find themselves stifled by the 
restrictive effects of conflicts of law and can only breathe freely in 
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an environment of uniform laws, in this essentially international field 
of maritime industry and trade. It brings together passengers and 
professional sailors, industrialists and traders - whether as 
consignors or consignees - shipowners and carriers, shipbuilders 
and repairers, together naturally, with their helpers and advisers: 
insurers, bankers, forwarding agents, lawyers. 

These multifarious interests, some conflicting and some 
complementary, have found expression in some sixteen International 
Law of the Sea Conventions, thanks to the participation of 
governments, which have become progressively more involved. The 
latter, indeed, are taking an increasing part in the preliminary work 
done by the IMC, as the trend in present-day society is towards 
breaking down the division which used to exist between public law 
and private law. Examples are to be found in relation to the raising 
of the immunity of ships which are the property of_the State, 
maritime liens and mortgages, salvage operations by warships or in 
favour of warships, pollution of territorial waters by jettisoned or 
escaping oil, etc. Moves in the same direction occurred when IMCO 
granted the IMC the status of a consultative body and when fruitful 
collaboration was instituted with the Organisation for Economic 
Co-operation and Development, Euratom and the International Atomic 
Energy: Agency in Vienna, in particular with respect to the operation 
of nuclear-powered ships. Furthermore, specifically in regard to 
the carriage of nuclear substances, the IMC was able to make its 
voice heard at Vienna, Paris and Brussels, in a concert of nations 
where it was somewhat overshadowed by certain more powerful 
voices. It is because the advice of the IMC was not always followed 
that the present foreseeable difficulties have arisen. 

We must be grateful to the organisers of this Symposium for 
having had the clearsightedness and the courage to grasp these 
difficulties fairly and squarely, with a firm determination to bring 
them to nought. This is indeed an arduous task, given the extreme 
complexity of the problems which those eminent specialists, Mr. 
Rembauville-Nicolle and Mr.Bonassies, whose contributions I have 
the honour to introduce. and other speakers who have links with 
the IMC will analyse for you during this meeting. 

I do not wish to anticipate, but it seems to me that two major 
truths might well receive attention: 

1. That there is marked interdependence between the establishments 

where atomic energy is produced and the maritime carriers of 
nuclear substances required for the purpose. 

2. That the hazards attendant upon the nature of nuclear substances 
are hardly comparable to the normal risks of navigation. 
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I will say no more at this stage save to assure you that the IMC 
will spare no effort in seeking a practical solution to the problems 
involved, so as to satisfy all the public and private interests sharing 
in the great adventure of the pacific use of nuclear energy. In 
addition, should your work lead to enactment of amendments to the 
maritime conventions now in force, the Belgian Government, through 
its Department of Foreign Affairs, has declared itself ready to make 
available to interested parties the entire organisation of the 
Diplomatic Conference on Maritime Law. 
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I.. INTRODUCTION 

1. From the moment when nuclear energy began to penetrate into 
private industry, the question of the hazards involved and the related 
problems of liability and insurance began to arise for those States 
which were desirous of encouraging the development of this new form 
of energy. 

Nuclear incident hazards have certain aspects which differentiate 
them from all other risks, and the ordinary law of liability is 
inadequate for the purpose of solving the problems which arise in 
this field, 

In order that such hazards should not be an obstacle to the 
development of the atomic industry in its peaceful applications, 
studies were immediately undertaken in all the countries involved 
and resulted, in the first place, in a certain number of national 
enactments. The system adopted in the latter differed appreciably 
from country to country. 

Since the damage caused by a nuclear incident is capable of 
extending over the territory of several States, the need then became 
apparent for the establishment of a uniform international law. 

The first international Convention was drawn up by the 
Organisation for European Economic Co-operation and was signed in 
Paris on 29th July 1960 by sixteen Member States of that Organisation. 

This Convention was supplemented, under the auspices of the 
European Atomic Energy Community, by a Convention signed in 
Brussels on 31st January 1963{"known as the Supplementary 
Convention). 

Next, the International Atomic Energy Agency, which is an 
agency of the United Nations and accordingly includes a much 
larger number of States, drew up a Convention which was opened for 
Signature in Vienna on 21st May 1963. 

The Paris and Brussels Conventions, prepared on a European 
basis, were subsequently amended by two additional protocols, 
signed in Paris on 28th January 1964, in order to bring the 
provisions of those Conventions into harmony with the Vienna 
Convention, 

2. It is necessary to point out that the various nuclear Conventions 
are mainly concerned with the regulation of problems arising from 
the operation of industrial installations on land, and accordingly 
situated within the territory of a specific State. 
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But such enterprises find it necessary to have nuclear fuels or 
radioactive products or waste transported. Hence, the question of the 
liability of the carrier -whether by land, sea or air - had to be tackled 
incidentally. 

As is known, the legal provisions applicable to the carrier's liability 
differ with the type of transport. During the preparatory proceedings 
in connection with the Paris Convention, the contingencies peculiar to 
carriage by sea were noted. The International Maritime Committee 
was consulted. 

However, it would not seem that the dovetailing together of the 
maritime Conventions and the nuclear Conventions, as given effect 
to by certain provisions of the latter, had provided those concerned 
with a reliable system making it possible to insure against all liabilities 
likely to be incurred. 

Moreover, whatever the systems laid down by international Conven
tions, the fact must not be overlooked that such Conventions have not 
been ratified by all States. The very purpose of a ship is to go outside 
its own frontiers, and thereby expose itself to the risk of being held 
liable under the provisions of a foreign law in accordance with the 
rules of private international law. 

Finally, the high seas are not within the jurisdiction of any sovereign 
power. Any accident occuring on the high seas gives rise to conflicts 
of law which are unknown to the law of carriage by land. 

3. In reply to the questions raised by the International Atomic 
Energy Agency and the European Nuclear Energy Agency who have 
organised this Symposium, we have divided our study into three parts: 

- The rules of third party liability in international maritime law; 

- Conflicts between the liability rules under international maritime 
law and under international nuclear law; 

- Gaps in the system due to non-ratification of the Conventions by 
certain States. 

II. THE RULES OF THIRD PARTY LIABILITY IN INTERNATIONAL 
MARITIME LAW 

Third party liability in international maritime law must be 
examined from three aspects: 

A - that of the maritime carrier's contractual liability, 

B -that of liability in case of collision; 

C -that of limitation of liability by the owners of sea-going ships. 
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A. Contractual Liability of the Maritime Carrier 

The relations between carriers and shippers in regard 
to operations effected under the terms of a bill of lading or 

, similar document are governed from the international 
standpoint by the International Convention of Brussels 
of 25th August 1924. 

The Convention lists the cases of exemption from the 
carrier 1 s liability, which include the act, neglect or default 
of the master in the navigation or management of his ship. 
When a maritime carrier is unable to bring himself within 
one of these exemptions, he may limit his liability (Article 4 
of the Convention). Under the 1924 Convention, the limit is 
£ 100 (gold) per package or unit. The Protocol 
of 23rd February 1968 amended, inter alia, the provisions 
relating to limitation. When it is applicable, the shipper has 
the choice between an amount calculated per package and 
unit -this amount being fixed at 10, 000 Poincare francs -
and an amount calculated per kilogramme lost or damaged 
at the rate of 30 Poincare francs per kilogramme. (For 
ratifications, procedure for liability and limitation, cases of 
chartering, etc., see Annexes N° I and V). 

B. Liability in case of Collision 

Questions arising out of collisions are governed by the 
International Convention of 23rd September 1910. 

Liability depends on proof that the collision was caused 
by the fault of one of the ships (or of both ships where both 
are to blame). The ships in fault are jointly and severally 
liable for damages in respect of death or personal injury, 
subject to a right of recourse subsequently by a ship which 
has paid more than its share. 

When no fault can be proved, each ship bears its own 
damage. 

(For the text of Articles 2, 3 and 4 of the 1910 Conventi,on 
and incidental explanations, see Annex N • II). 

C. Limitation of Liability of Owners of Sea-Going Vessels 

Questions concerning such limitation of liability were 
covered by the International Convention on the Liability of 
Owners of Sea-Going Vessels, signed in Brussels on 
25th August 1924, but in order to meet certain criticisms, 
the International Maritime Committee considered the problem 
anew .. Accordingly a new Convention was signed in Brussels 
on 1Oth October 195 7. 
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It should be noted: 

- that the 1924 Convention is still in force in regard to those States 
which ratified it and have not ratified the 1957 Convention; 

- that the 1957 Convention came into force in regard to those States 
which ratified it on 31st May 1968. 

What is the position in regard to those cases where limitation 
of liability is possible? The 1924 and 1957 Conventions contain a
list of such cases: see Article 1 of the 1924 Convention and 
Article l(a), (b) and (c) of the 1957 Convention. 

It is worthy of special note that in order to provide those who 
have suffered damage - whether in the form of personal injury or 
damage to property - with adequate compensation, courts of all 
countries have tended to interpret strictly the texts permitting 
limitation. 

Under the 1924 Convention the limit of liability is the value 
of the ship (calculated at specific points of time according to the 
circumstances}, the freight and the accessories of the ship. In 
the case of certain claims, such value must not exceed £8 per 
ton of the vessel's tonnage (Articles 1 and 3). 

In respect of claims for death or bodily injury, the limit of 
liability is £8 per ton of tonnage. 

Under the 195 7 Convention, the limit of liability per ton of the 
ship's tonnage is as follows: 

-Article 3: Frs. 1,000 Poincare 

-Article 3: Frs. 3, 100 Poincare (should the occurrence have 
caused personal injuries only}; 

-Article 3: Frs. 3, 100 Poincare (should the occurence have 
caused both personal injuries and damage to property, but with 
the proviso that the first Frs. 2, 100 Poincare per ton of 
tonnage shall be exclusively appropriated to the payment of 
personal injury claims. Should such first portion be insufficient 
to pay personal injury claims in full, the unpaid balance ranks 
equally with the claims in respect of damage to property). 

(For the 1924 and 1957 Conventions, see Annex III). 
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III. CONFLICTS BETWEEN LIABILITY RULES UNDER INTERNATIONAL 
MARITIME LAW AND UNDER INTERNATIONAL NUCLEAR LAW 

This part of the study consists of two chapters: 

A - priority of international maritime Conventions over nuclear 
Conventions; 

B -the carrier considered as an operator. 

A. Priority of International Maritime Conventions over Nuclear 
Conventions 

Provisions will be found in the Paris and Vienna Conven
tions by virtue of which international Agreements in the 
field of transport which were in force or open for signature 
at the date of those Conventions are to prevail over the latter. 

These provisions are as follows: 

Paris Convention, Article 6 as 
amended by the 1964 Additional 
Protocol 

(a) The right to compensation 
for damage caused by a 
nuclear incident may be 
exercised only against an 
operator liable for the 
damage in accordance with 
this Convention .......... . 

(b) Except as otherwise provided 
in this Article, no other 
person shall be liable for 
damage caused by a nuclear 
incident, but this provision 
shall not affect the application 
of any international agreement 
in the field of transport in 
force or open for signature, 
ratification or accession at the 
date of this Convention. 

Vienna Convention, Article II 

( 1) The operator of a nuclear 
installation shall be liable 
for nuclear damage upon 
proof that such damage has 
been caused by a nuclear 
incident ................ . 

(5) Except as otherwise provided 
in this Convention, no person 
other than the operator shall 
be liable for nuclear damage. 
This however, shall not affect 
the application of any inter
national Convention in the field 
of transport in force or open 
for signature, ratification or 
accession at the date on which 
this Convention is opened for 
signature. 

The "focusing" on the person of the operator of all proceedings 
for the recovery of compensation for damage suffered has thus received 
a setback and maritime carriers have found their liability brought into 
place on the basis of texts which were very different from those drawn 
up to deal with nuclear damage. 
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Such is the case, in particular, for a shipowner carrying nuclear 
substances, in regard to: 

- contractual liability concerning the goods carried (Brussels 
Convention of 25th August 1924); 

- contractual liability towards passengers (Brussels Convention of 
29th Aprill961. See, however, Article 14 of that Convention); 

- liability in respect of torts committed against persons not parties 
to the contracts of carriage concerned; 

- collision (Brussels Convention of 23rd September 1910 ); 

- passengers and crew on board the ship collided with (same 
Convention); 

- goods and other property on board the ship collided with (same 
Convention). 

The nature and extent of these various liabilities are set out in 
summarised form in the attached Table (see Annex IV). 

Furthermore, in a certain number of cases, the shipowner may 
claim the benefit of limitations of liability to which he is entitled 
under the Conventions of 1924 and 1957 on the liability of shipowners, 
save where the shipowner is to blame. 

The owner of a ship which is not carrying nuclear substances 
may be held liable for a nuclear incident as a result of the wrongful 
act or omission of his servants or agents in respect of a collision 
with a ship carrying nuclear substances (1910 Convention). 

In such event, a contractual liability may arise in regard to 
goods and persons carried by the colliding ship (1924 Convention on 
bills of lading and 1961 Convention on passengers); there may also be 
liability in tort in regard to goods and persons carried by the ship 
collided with (1910 Convention on collision). 

Here again, the 1924 and 1957 Conventions on the limitation of 
liability of shipowners may apply. 

Where compensation has been paid to those having suffered 
damage, in accordance with the maritime Conventions, a right of 
recourse mayin some cases be available against the nuclear operator 
on whose behalf the nuclear substances were being carried. 

Any person who has paid compensation in respect of damage 
caused by a nuclear incident under on.e of the above Conventions 
shall, up to the amount which he has paid, acquire by subrogation 
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the rights under this Convention of the person suffering damage 
whom he has so compensated [see Article 6 (d) of the Paris 
Convention as amended in 1964 and Art:i£le II (5) of the Vienna 
Convention, and also Article IX (2) (a)_/. 

But here we come up against the first difficulty of the system, 
It is possible - and this state of affairs is bound to arise in a certain 
number of cases - that the person suffering damage may not have been 
able to invoke one of the nuclear Conventions: 

- either because the damage compensated was outside the scope of 
the Convention. 

I 

- or because the conditions of ratification required to put the 
Convention into effect have not been satisfied, 

In all such cases, a shipowner who has compensated the injured 
party will find himself without any right of recourse, and will hav:e 
to bear all the consequences of the nuclear incident, 

Furthermore, such right of recourse, even when it exists, will 
not guarantee the shipowner concerned full repayment of all sums paid 
out to parties who have suffered damage. 

(1) He may for instance be obliged to rank pari passu with other 
claimants e, g. where an accident occurs in port or near the 
coast; 

(2) As a result of the rules of jurisdiction in nuclear Conventions, he 
may find it necessary in order to exercise his right of action, to 
institute proceedings in the court of a foreign country far removed 
from the place of his normal business activities. 

Neither is the system satisfactory to those who suffer damage. 

Various situations arise in which such persons could have 
obtained compensation by directing their action against the operator 
whereas they cannot obtain such compensation on the basis of the 
maritime Conventions. 

An instance of such a case is that of accidental collision, which 
in maritime law gives no right to compensation. 

By virtue of the principle of absolute and unconditional liability 
adopted in the nuclear Conventions, a claim could have been made 
against the operator. 

As regards prescription, moreover, a claim based on a 
maritime Convention may be. barred at a time when it may still 
validly be put forward under the nuclear Conventions. 
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To sum up, the system consisting in making the .maritime 
Conventions prevail over the nuclear Conventions destroys, to the 
detriment of the maritime carrier, the whole procedure intended 
to give some security to those providers of services whose 
activities are necessary to the nuclear industry. 

B. The Carrier considered as an Operator 

Both the Conventions of Paris and Vienna contain provisions 
enabling the carrier to claim to be deemed, and accordingly to 
enjoy the legal status of, an operator. 

These provisions are as follows: 

Paris Convention, Article 4 d 

A Contracting Party may provide 
by legislation that, under such 
terms as may be contained there
in and upon fulfilment of the (l) 
requirements of Article 1 0 (a) , 
a carrier may, athis request and 
with the consent of an operator 
of a nuclear installation situ
ated in its territory, by decision 
of the competent public authority, 
be liable in accordance with this 
Convention in place of that 
operator. In such case for all 
the purposes of this Convention 
the carrier shall be considered, 
in respect of nuclear incidents 
occurring in the course of 
carriage of nuclear substances, 
as an operator of a nuclear 
installation on the territory of 
the Contracting Party whose 
legislation so provides. 

Vienna Convention, Article !!(2 

The Installation State may 
provide by legislation that, in 
accordance with such terms as 
may be specified therein, a 
carrier of nuclear material or a 
person handling radioactive waste 
may, at his request and with the 
consent of the operator concerned, 
be designated or recognized as 
operator in the place of that 
operator in respect of such 
nuclear material or radio-
active waste respectively. In this 
case such carrier or such person 
shall be considered, for all the 
purposes of this Convention, as an 
operator of a nuclear installation 
situated within the territory of 
that State. 

A comparison of the amounts of liability, on the one hand under 
the nuclear Conventions and on the other under the international 
maritime Conventions, makes it easy to understand the hopeless 
situation in which nuclear operators at present find themselves 

(1) 

in regard to maritime carriage of nuclear substances, since 
shipowners are little inclined to accept a liability of which they 

Which· lays down the conditions under which an operator is to 
provide and maintain insurance cover or financial security 
to meet his liability. 
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cannot relieve themselves by insurance in the normal way, unless 
they ask insurers of nuclear hazards to cover them under the same 
conditions as the operator whose place they would take. But in so 
doing the shipowner might not be fully covered, first, should the 
waters in which his ships navigate and the ports where they put in 
not be within the jurisdiction of a country Signatory to the nuclear 
Conventions, and secondly, should his liability not be subject to 
limitation in terms of either the maritime or the nuclear 
Conventions, as a result of the competent courts holding him to be 
in fault. 

The focusing of claims on the operator, and the absolute 
nature of his liability under the Paris and Vienna Conventions, 
thus do not provide a solution to the problem of liability in the 
field of carriage by sea, due to the effect of international 
Conventions, and whether such liability remains with the operator/ 
shipowner or whether it is transferred to the maritime carrier. 

IV. EXISTING GAPS IN THE SYSTEM OF INTERNATIONAL NUCLEAR 
-LAW ITSELF IN REGARD TO MARITIME QUESTIONS 

The first difficulty arises due to the fact that not all States·will 
ratify the nuclear Conventions. 

The disadvantages of this situation were stressed at the time of 
the signature of the Paris Convention, which included European 
States only, and accordingly the Vienna Conference drew up a new 
Convention under the auspices of the United Nations. But, even 
within this extended framework, cases will occur where a 
maritime carrier ordered to pay compensation on the basis of a 
maritime Convention will, as we have seen, be unable to exercise 
the right of recourse provided for in the nuclear Conventions. 
Liability for a nuclear incident will thus, in such event, remain with 
the maritime carrier. 

Moreover, the nuclear Conventions apply only to incidents ar1s1ng 
and to damage suffered on the territories of Contracting States. 

This excludes not only incidents occurring and damage suffered 
on the territory of non-Contracting States but also damage arising 
on the high seas. 

The remedies open to a party suffering damage from a nuclear 
incident in the course of carriage are thus different according to 
whether such party is on the territory of a State which is a Signatory 
to the Paris Convention or on some other territory. 

In the first case, the injured party has two remedies available: 

(a) a claim against the operator liable under the Paris Convention; 
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(b) a claim against the maritime carrier liable under the standard 
maritime Conventions provided the party causing the damage 
and the injured party belong to countries which are Signatory 
to those Conventions. 

In the second case, two remedies are also available: 

(a) a claim against the maritime carrier liable under the standard 
maritime Conventions, where the party causing the damage 
and the injured party belong to countries which are Signatory 
to those Conventions. 

(b) a claim under common law in any event. 

We shall see that the shipowner's liability under the standard 
maritime Conventions bears no comparison whenever the owner 
is able to rely on the limitation they afford him, with that borne by 
a nuclear operator. To cover the latter, all the resources of insurers 
in the operator's country have been mobilised and, with reinsurance 
between all the atomic insurance pools in existence, the amount covered
does not exceed 15 million EMA units of account, i.e. the maximum 
liability of the operator (Paris Convention, Article 7). 

How can it then be contemplated that the shipowner should run 
the risk of bearing an unlimited liability in the nuclear field, when 
such liability for practical purposes cannot be insured against? 

In addition, to conclude this study of the reasons which hamper 
the carriage of nuclear goods, it should be mentioned that the Paris 
Convention provides in Article 3(a)(ii)(2), that the operator is not 
liable for damage caused to the means of transport, in the absence of 
a legislative provision to that effect LArticle 3( cj] by a Contracting 
country, enabling damage to the means of transport to be included, 
provided that in no case may such inclusion have the effect of redu
cing the liability of the operator for other forms of damage to an 
amount less than 5 million EMA u/a. 

Article IV 5(b) and 6 of the Vienna Convention contains similar 
provisions. 

The result is that, even in cases where the national law of the 
operator enables damage to the means of transport to be covered, 
the shipowner is not sure of having all damage suffered by the ship 
covered by the operator where other claims for damage to property 
or personal injuries have a preferential right to be met out of the 
same capital fund. 
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V, TENTATIVE CONCLUSIONS 

The need to protect those persons who were associated with the 
nuclear industry {in the present case the maritime carriers), by 
making possible insurance of the risks involved, was one of the 
concerns of the drafters of the nuclear Conventions. This aim was 
intended to be achieved by focusing all claims for damages on the 
operator, who was to be alone responsible; this result has not been 
achieved in the maritime context. 

These Conventions were based on a desire to protect victims of 
nuclear incidents: 

{a) by relieving them of the need to establish the cause of the 
incident; 

{b) by vesting jurisdiction in a single court as a result of the 
focusing; 

(c) by providing a very substantial fund to meet their claims. 

By the effect of the maritime Conventions, which prevail over 
the nuclear Conventions, all these advantages are cancelled out, 

Hence, when in 1962 the international Convention on nuclear 
ships was signed in Brussels, it was decided to insert in it an 
Article {Article XIV) providing that such Convention would prevail 
over the other maritime Conventions. 

It would seem that these are the lines along which a solution 
should be sought to the problems alluded to in this note; such was 
also the advice given by the Association Fran<;:aise de Droit 
Maritime when asked by the International Maritime Committee for 
an opinion on the provisions of the Paris Convention and their 
effect on carriage by sea. 

Nevertheless, valid effect cannot be given to such a provi.sion 
until all the Conventions, both maritime and nuclear, have been 
ratified by all the parties concerned, and this is difficult t9 
achieve. 

In order to obtain a clearer view of the various regimes of 
nuclear and maritime liability, it may be useful to recall the 
various levels of liability under the nuclear Conventions. 

The first such level consists in liability under Article 7{b) of the 
Paris Convention, which sets at 15 million EMA u/a the maximum 
liability of the operator; it is however provided that any Contracting 
State may lay down a higher or lower figure, but in no event less 
than 5 million EMA u/a. 
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The supplementary Convention to the Paris Convention,. known as 
the Brussels Supplementary Convention of 31st January 1963, lays 
down two additional steps in liability and compensation, pursuant to 
Article 15(b) of the Paris Convention. The second level consists in 
bringing the first ceiling for compensation specified in national 
legislation up to 70 million EMA u/a, this share of compensation 
b~ing borne by the State to which the respoll.sible operator belongs 
LSupplementary Convention, Article 3(b)(iiJ/ . A third share, 
carrying this figure of 70 million to 120 million EMA u/a is to be 
borne by the whole of the St<ges which have_adhered to the Brussels 
Supplementary Convention LArticle 3(b)(iiiJ/, according to the scale 
for contributions specified in Article 12 of the Supplementary 
Convention. 

The comparison drawn between those international Conventions 
which are known as "marine" and those known as "nuclear", enables 
the following basic ideas to be put forward: 

(1) On the various occasions on which the High Contracting Parties 
have considered the question whether it was feasible in the 
international field, to study and determine questions regarding 
liability of carriers and shipowners, the possibility was never 
at any time envisaged of such a carrier or owner taking on 
board, or meeting en route ships carrying any merchandise as 
dangerous as nuclear products; 

(2) The provision which leads to the result that nuclear Conventions 
cease to have effect as soon as maritime carriage is involved 
cannot be regarded as conclusive, since it may be likened to an 
unfounded Statement which does not rest on any prior study of 
the questions of law and fact, which nevertheless require a well
considered solution: 

- in law, because the principles involved in "absolute liability" 
cannot be merged into those governing "liability based on fault"; 

in the unlikely event of 1t being decided to burden maritime 
carriage with the financial consequences of "unconditional" 
compensation, this would amount to inducing the High 
Contracting Parties to operate a complete transformation of 
the international law of the Brussels maritime Conventions, 
whose bases and limits of compensation have a long tradition 
of recognition and application. 

- in fact, because even if it were decided to hold the shipowner 
liable, either as carrier or as owner, for the risks involved 
in the carriage of radioactive materials, this would only 
"transfer" the problem without thereby solving it; 

indeed, it is neither the "fault" wh1ch may be taken into consideration 
to determine the consequences of a collision in terms of damage, 
nor a finding involving any other fault of navigation giving rise to 
damage to property or physical injury, which should form the 
basis of the new law, but the presence on board a ship of an 
essentially dangerous product. 
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ANNEX 

THE RULES OF THIRD PARTY LIABILITY IN 

INTERNATIONAL MARITIME LAW 

I. Contractual Liability of Maritime Carriers 

(a) The Brussels International Convention of 25th August 1924 
determines the relations between carriers and shippers in the 
international context where carriage is covered by a bill of lading 
or similar document. 

This Convention has been ratified by a large number of States 
(see list of ratification Part V of the Annex); moreover, in a certain 
number of international transactions involving non-Contracting States, 
reference is made thereto by the use of a clause commonly known as 
the "paramount clause". 

Finally, some of the countries which have not ratified the Conven
tion have nevertheless introduced into their internal legislation 
provisions which reproduce to some extent those of the Convention 
(e. g. Morocco and Tunisia). 

Accordingly, the Brussels Convention of 1924 may be regarded 
as the basis of the law governing the contractual liability of maritime 
carriers (the solutions adopted in the Convention are often known 
today as "the Hague Rules 11 , this being the name of the agreement 
between shippers and carriers on which it is based). 

Study of amendments to the 1924 Convention on certain points 
was instigated by the International Maritime Committee as long ago 
as 1949. This work led to an amending Protocol, which was signed 
in Brussels on 23rd February 1968. 

This Protocol will not come into force until a certain number 
of countries have ratified it or adhered to it {see Article 13 thereof). 
It is too early to say whether these requirements will be met in the 
near future. However, it will be necessary to bear in mind the 
consequences of this Protocol becoming applicable, in connection with 
drawing up rules which, in turn, can only become applicable some 
time hence. 
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If one were to sum up briefly the main features of the system 
introduced by the Brussel~ International Convention of 1924, it would 
be necessary to stress that this Convention first of all lists a certain 
number of cases in which the carrier is exempted from liability, 
among them being faults of the Master in navigating or managing the 
ship. 

When a maritime carrier is unable to bring himself within one of 
these cases of exemption, he is entitled to limit his liability (Article 4 
of the Convention). 

Under the 1924 Convention, this limit is £100 (gold) per package 
or unit, 

The Protocol of 23rd February 1968 amends, inter alia, the 
provisions relating to limitation, Henceforth the shipper has a 
choice between an amount calculated per package and unit, at the 
fixed rate of 10,000 francs Poincare, and an amount calculated per 
kilogramme lost or damaged, at the rate of 30 francs Poincare per 
kilogramme. In addition, when the goods are placed in a container 
or other "loading unit", the limit is calculated on a bulk basis, or 
else per package within the container, if so stated in the bill of 
lading. 

It should be mentioned that whenever the value of the goods has 
been declared, such value determines the limit of the carrier's 
liability. 

The 1924 Brussels Convention does not apply to deck cargo or to 
live animals. 

Although the Convention is mainly concerned with the carrier 1 s 
liability in regard to the goods carried, there is a provision 
dealing with the shippers 1 liability in certain events. As we shall 
see below, this provision is in complete contradiction with the 
Articles dealing with carriage in the nuclear Conventions. It is 
contained in paragraph 3 of Article 4 which is worded as follows: 
"the shipper shall not be liable for loss or damage sustained by the 
carrier or the ship arriving or resulting from any cause without 
the act, fault, or neglect of the shipper, his agents or servants". 

Finally, reference may be made to Article 6 which permits 
special agreements to be entered into in respect of particular goods, 
when the shipment is not an ordinary commercial one and the 
character or condition of the property to be carried or the 
circumstances are such as to justify a special agreemeent. 
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It would seem that this Article would make it possible to insert 
clauses in bills of lading adapted to the carriage of radioactive 
materials, which would differ in regard to the liability and 
obligations of carriers from those contained in bills of lading which 
are subject to the Conventions rules. 

(b) A certain number of States have not ratified the Convention. All 
have reserved a certain scope for the application of their internal law. 

A certain number of cases will thus arise in which application 
either of the law of the court before which a claim is brought, or 
of the law specified by the system of conflict of laws applied by such 
court, will involve applying in regard to the maritime carri.er 1 s liability 
a national law containing different provisions from those of the Conven
tions and frequently different limits. 

(c) When carriage is effected in the form of total or partial charter, 
the contract between the carrier and the shipper is evidenced by a 
charterparty. No international Convention is then applicable and most 
national laws leave the parties considerable freedom of contract in 
this field. 

Accordingly the provisions of such charterparties govern all matters 
connected with the carrier 1 s liability. 

Model contracts have been prepared by associations of shipowners 
and of shippers. Such contracts are very numerous and vary consi
derably. In addition, the printed clauses are generally supplemented 
by written clauses drawn up by the brokers who normally deal in such 
matters. 

It would not seem that, so far, the carriage of radioactive materials 
had frequently involved a charterparty, but since this could occur in 
the future, it seemed to us necessary to draw attention to the legal 
regime of freedom of contract applicable to such agreements. 
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II. Liability in Case of Collision 

The International Convention of 23rd September 1910 on collisions 
has been ratified by a large number of countries (see list of ratification 
Part V of the Annex.}; 

It provides as follows: 

Article 2: 

"If the collision is accidental, if it is caused by force majeure, or if 
the cause of the collision is left in doubt, the damages are borne by 
those who have suffered them. 

This provision is applicable notwithstanding the fact that the vessels, 
or any one of them, may be at anchor (or otherwise made fast) at the 
time of the casualty. 11 

Article 3: 

"If the collision is caused by the fault of one of the vessels, liability 
to make good the damages attaches to the one which has committed 
the fault. 11 

Article 4: 

"If two or more vessels are in fault the liability of each vessel is in 
proportion to the degree of the faults respectively committed. Provided 
that if, having regard to the circumstances, it is not possible to 
establish the degree of the respective faults, or if it appears that the 
faults are equal, the liability is apportioned equally. 

The damages caused, either to the vessels or to their cargoes or to 
the effects or other property of the crews, passengers, or other 
persons on board, are borne by the vessels in fault, in the above 
proportion, and even to third parties a vessel is not liable for more 
than such proportion of such damages. 

In respect of damages caused by death or personal injuries, the 
vessels in fault are jointly as well as severally liable to third parties, 
without prejudice however to the right of the vessel which has paid a 
larger part than that which, in accordance with the provisions of the 
first paragraph of this Article, she ought ultimately to bear, to obtain 
a contribution from the other vessel or vessels in fault. 
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It is left to the law of each country to determine, as regards such 
right to obtain contribution, the meaning and effect of any contract 
or provision of law which limits the liability of the owners of a vessel 
towards persons on board. 11 

It will be seen that, under the above Convention, the fault of the 
ship causing the collision (or the faults of both ships, where both are 
to blame) is the basis of liability whenever it can be established. 

In addition, where loss takes the form of death or personal 
injury, the ships in fault are jointly and severally liable, subject 
to a subsequent right of recourse by a ship which has paid more 
than its share. 

Finally, if no fault can be established, losses are borne by those 
who have suffered them. 

All these provisions are bound to come into conflict with those 
of the nuclear Conventions. 
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III. Limitation of the Liability of Owners of Sea-Going Ships 

All the maritime States recognise the shipowner's right to 
claim a limitation of his liability in a certain number of cases, 

But, on the one hand, these cases are not identical, and on the 
other, the modes of limitation differ under different laws. 

It was in order to remove the uncertainty arising from dissimilar 
systems, that the International Maritime Committee devoted its 
efforts to working out international Conventions designed to settle 
this question, 

The first such Convention was signed in Brussels on 25th August 
1924. As it had only been ratified by a few countries and a number 
of criticisms had been levelled against it, the International 
Maritime Committee studied the problem afresh. A new Convention 
was signed on lOth October 1957. 

The present position is as follows: 

The 1924 Convention is still in force as regards these States 
which ratified it and have not ratified the 1957 Convention. 

The 1957 Convention came into force, for those States which 
ratified it, on 31st May 1968. 

A certain number of countries which have ratified neither 
Convention tend to apply their own national law whenever 
proceedings are instituted in their courts. 

As regards the cases in which limitation is possible, if we 
restrict our examination to the system set up by the 1924 and 
1957 Conventions, we shall see that both these Conventions proceed 
by listing such cases. 

Article 1 of the 1924 Convention and Article l(a), (b) and (c) of 
the 1957 Convention set out the cases where limitation is possible. 

Article 2 of the 1924 Convention and Article 1(4) of the 1957 
Convention list the cases where limitation is not permitted, 
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The provisions of these various enactments are resumed and 
compared in a Table (see Annex IV). 

However, it is necessary to draw attention to a very important 
point, In their desire to provide those who have suffered damage -
whether in the form of personal injuries or of damage to property -
with adequate compensation the courts in all countries have tended 
to interpret strictly the provisions authorising limitation, 

Moreover, :since both Conventions provide that the limitations 
shall not apply where the shipowner is personally to blame, the 
courts have endeavoured to discover a fault on his part and thus 
hold him liable without limit. 

In connection with a number of serious accidents caused by 
explosion or fire, the courts have endeavoured to bring into play 
the liability of the shipowners by finding that they have not 
adequately informed the master of the ship of the dangers peculiar 
to the cargo on board, Thus, when the "Grandcamp" blew up in the 
port of Texas City where she was loading a cargo of ammonium 
nitrate, the American courts of first instance held that the 
Compagnie Generale Transatlantique which owned the ship was 
personally at fault and thus could not limit its liability. 

This decision was later reversed, but the fact remained that 
other cases of the same kind have been decided in the same way. 

Consequently, the shipowner is never safe from a legal 
decision depriving him of the benefit of limitation, 
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IV. Table showing the Liability of the Carrier and Shipowner 

under the Brussels International Conventions 
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IV. Table Showing the Liability of Maritime Carriers and Shipowners under 
the Brussels International Conventions 

Claimants 

I. 
. Goods carried 
u·nder a bill 

of lading 

Goods carried 
under a bill 
of lading 
with a dec
laration of 
value 

Goods carried 
as deck cargo 
or live 
animals 

Goods carried 
under a 
charterparty 

Relevant 
Provisions 

Convention of 
25th August 1924 

II 

Liability 

Cases other than 
those exempted 
under Article 4 
of the Convention 

II 

Excluded from thel As specified in 
scope of the the bill of 
C_Qnvention _ lading 
LArticle l(Cl/ 

Excluded from the,As specified in 
scope of the the charterparty 
Convention 
,0"rticle 5(2J7 

Limits applicable to such liability 

£100 (gold) per package or unit 

The value declared 

As specified in the bill of lading 

As specified in the charterparty 
Note: there is superimposed on these 
various limitations of liability based 
on the terms of the contract of 
carriage, the limitation of the 
shipowner's liability. Article 8 of 
the 1924 Convention states: "'The 
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(!)Franc Poincare=±. F. 0. 33 {precisely 0. 3275) 

provisions of the present Convention 
are without prejudice to the rights and 
obligations of the carrier under any 
law now in force relating to limitation 
of liability of owners of seagoing 
ships". Under Article 1(2) and {3) of 
the Convention of 25th August 1924 on 
limitation of the shipowner's liability 
limitation may be claimed in regard 
to compensation due for damage 
suffered by the cargo entrusted to the 
master for the purpose of carriage 
and in respect of all obligations 
resulting from bills of lading. The 
limit is the value of the ship, the 
freight and the ship's accessories, 
determined in accordance with the 
provisions of the Convention; the 
amounts thus calculated must not 
exceed £8 sterling per ton of the ship's 
tonnage 
Under Article 1 {I ){a) of the Convention 
of 1Oth October 1957 the limitation may 
be claimed in respect of any loss of or 
damage to any property on board the 
ship. Such limit is set at a total figure 
of Frs.l,.OOO Poincare per ton of the 
ship's tonnage (1) 



-.J 
N 

u; 
Ship suffering 
collision and 
its cargo, if 
the fault of 
the other ship 
is established 

Where both 
colliding 
ship and 
ship collided 
with are to 
blame 

Passengers in 
the ship 
collided with 
where the 
fault of the 
colliding ship 

is established 

Convention of 
23rd September 
1910 

Convention of 
23rd September 
1910 

II 

Liability of the 
ship causing the 
collision 

Liability shared 
in proportion to 
the share of 
blame attaching 
to each party 

Liability falls 
on the colliding 
ship 

Limits provided in the 1924 Convention 
on liability of shipowners or in the 1957 
Convention, according to the nationality of 
the ships involved, and the waters in 
which the collision occurred, i. e. : 
(a) under Articles 1 and 3 of the 1924 
Convention 

value of the ship, the freight and 
the ship's accessories determined in 
accordance with the provisions of this 
Convention, the amount thus calculated 
not to exceed a total sum of £8 sterling 
per ton of the ship's gross tonnage 
(b) under Article 3 of the Convention 
of 1957 

A total amount of Frs. 1, 000 
Poincare per ton of the ship's tonnage 

II 

Limits laid down in the 1924 o.r 1957 
Conventions on liability of shipowners 
according to the nationality of the ships 

involved and the waters in which the 
collision occured, namely: 
(a) under Articles 1, 3 and 7 of the 1924 

Convention : 
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the value of the ship, the ship the 
freight and the ship's accessories 
determined in accordance with the 
provisions of this Convention, the sum 
thus calculated not to exceed a total 
amount of £8 sterling per ton of the 
ship's gross tonnage and, in addition, 
a supplementary sum of £ 8 sterling 
per ton of gross tonnage 
(b) under Article 3 of the 1957 
Convention: if the accurence has 
given rise to personal injuries. only, 
a total sum of Frs. 3, 100 Poincare per 
ton of the ship 's tonnage, 
(c) if the occurence has given rise both 
to personal injuries and to damage to 
property, a total sum of Frs. 3, 100 
Poincare per ton of the ship's tonnage 
a first portion of Frs 2, 100 Poincare 
per ton of tonnage being exclusively 
appropriated to the payment of such 
personal claims, the second portion of 
Frs. 1, 000 Poincare per ton of the ship's 
tonnage being appropriated to payment 
of property claims; provided however 
that in cases where the first portion is 
insufficient to pay the personal claims 
in full, the unpaid balance of such claims 
shall rank equally with the property claims 
for payment against the second portion of 
the fund 
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Passengers in 
the ship 
collided with, 
where both the 
colliding ship 
and the ship 
collided with 
are to blame 

Passengers in 
the colliding 
ship and the 
ship collided 
with, against 
the owner of 
the ship in 
which they are 
travelling 
(contractual 
liability} 

Damage caused 
to third 
parties on 
land or on 
water 

Convention of 
23rd September 
1910 

Convention of 
29th April 1961 

Convention of 
25th August 
1924 

Liability shared in 
proportion to the 
degree of blame 
attaching to the 
respective ships 

Liability of the ship 
in which claimant is 
carried 

Liability for the act 
or default of the 
master, crew, pilot 
or any other person 
in the service of 
the ship 

Limit laid down by Article 6 of 
the 1961 Convention: Frs:250, 000 
Poincare per passenger. Under 
Article 14, this Convention shall 
not affect the provisions of any 
international Convention or 
national law which governs 
liability for nuclear damage 

The limit is the value of the 
ship, freight and ship's 
accessories, determined in 
accordance with the provisions 
of the Convention; the amounts 
thus calculated are not to 

exceed £ 8 sterling per ton of 
the ship's tonnage 
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Obligation to 
remove the 
wreckage of a 
ship that has 
been S\Ulk 

R em\Uleration 
for assistance 
and salvage 

Owner's 
liability for 
general average 
contributions 

Loss of life of, 
or personal 
injury to, any 
person, whether 
on land or on 
water, caused b 
the act, neglect 
or default of any 
person on board 
the ship or any 
person not on 
board for whose 
act, neglect or 
default the owne 
is responsible; 

jconventions of 
25th August 
1924 and 
23rd September 
1910 

Convention of 
25th August 
1924 

Convention of 
1Oth October 
1957 

Liability under 
national law 

Contractual liability I The limit is the value of the ship, 
freight and accessories, determined 
in accordance with the provisions of 
the Convention 

Contractual liability 

Liability Wlder the 
law of tort 

11 

Limit fixed at Frs. 3,100 Poincare 
per ton of the ship's gross tonnage 
where the occurrence has only given 
rise to personal claims 

Limit fixed at the same sum where 
the event has also given rise to 
property claims, Frs. 2,100 Poincare 
being however appropriated to meet 
claims for personal injury 
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provided, however, 
that in regard to this 
last class of person 
the act, neglect or 
default is one which 
occurs in the naviga
tion or the manage
ment of the ship or 
in the loading, 
carriage or discharge 
of its cargo or in the 
embarkation, carria
ge or disembarkation 
of its passengers 

Removal of wrecks, 
raising of sunken 
ships, etc. 

Claims for 
assistance, salvage, 
or contribution in 
general average 

All claims based 
on- the fault of the 
shipowner 

Convention of 
I Oth October 
1957 

II 

Conventions of 
25th August 
1924 and 1Oth 
October 1957 

Liability under the 
law of tort 

Contractual 
liability 

Liabiiity under the 
law of tort 

Limit fixed at Frs. 1, 000 
Poincare per ton of the 
ship's gross tonnage 

No limit to the shipowner's 
liability (such claims are in 
fact limited to the value of 
the ship and its accessories by 
reason of the rules of assistance 
and general average) 

No limit to liability 

P. s. The Poincare Franc is a unit defined as equivalent in value to 65,5 mg of 900/1, 000 fine gold (this is the precise definition of the Poincare 
Franc as given in Article 2 of the Monetary Law of 25th June 1928). The Franc instituted by the Order of 27th December 1958 was declared on 29th 
December 1958 to the International Monetary Fund of Bretton Woods as weighing 0,18 gr. pure ~· ~~~ fine gold. To be more precise this Franc corre

spon~s to mg 180.00901591 Th~\:!~.~~ 'i~,?2Wll~~dt2}~j!p~:s:!ltJrllll:c~ til,~va 



V. SITUATION OF 

SIGNATURES, RATIFICATIONS, ACCESSIONS, 

DENUNCIATIONS, DECLARATIONS OF 

BRUSSELS MARITIME CONVENTIONS 

as at 1st January 1969 
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ARGENTINA 
AUSTRIA AND HUNGARY 
AUSTRIA 
BELGIUM 
BRAZIL 
CHILI 
CUBA 
DENMARK 
FRANCE 
GERMANY 
GREAT BRITAIN 
GREECE 
HUNGARY 

INTERNATIONAL CONVENTION 

FOR THE UNIFICATION OF CERTAIN RULES OF LAW 

WITH RESPECT TO COLLISION BETWEEN VESSELS 

AND 

PROTOCOL OF SIGNATURE 

(Brussels, 23rd September 1910) 

List of Signatory Countries 

ITALY 
JAPAN 
MEXICO 
NETHERLANDS 
NICARAGUA 
NORWAY 
PORTUGAL 
RUMANIA 
RUSSIA 
SPAIN 
SWEDEN 
UNITED STATES OF AMERICA 
URUGUAY 
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ARGENTINA 
BELGIUM 
BRAZIL 
CHILI 
DENMARK 
ESTONIA 
FRANCE 
GREAT BRITAIN 
HUNGARY 
ITALY 

INTERNATIONAL CONVENTION 

FOR THE UNIFICATION OF CERTAIN RULES 

RELATING TO THE LIMITATION OF 

THE LIABILITY OF OWNERS OF SEA-GOING VESSELS 

AND 

PROTOCOL OF SIGNATURE 

(Brussels, 25thAugllst 1924) 

List of Signatory Countries 

JAPAN (except the Protocol of Signature) 
KINGDOM OF SERBIA, CROATES AND SLOVENES 
LET TONIA 
NORWAY 
POLAND AND FREE TOWN OF DANTZIG 
PORTUGAL 
RUMANIA 
SPAIN 
SWEDEN 
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BELGIUM 
CHILI 
ESTONIA 
FRANCE 
GERMANY 
GREAT BRITAIN 
HUNGARY 
ITALY 

INTERNATIONAL CONVENTION 

FOR THE UNIFICATION OF CERTAIN RULES 

OF LAW RELATING TO BILLS OF LADING 

AND 

PROTOCOL OF SIGNATURE 

{Brussels, 25thAugust 1924) 

List of Signatory Countries 

JAPAN {except the Protocol of Signature) 
KINGDOM OF SERBIA, CROATES and SLOVENES 
POLAND AND FREE TOWN OF DANZIG 
RUMANIA 
SPAIN 
UNITED STATES OF AMERICA 
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BELGIUM 
BRAZIL 
CANADA 
DENMARK 
FINLAND 
FRANCE 

INTERNATIONAL CONVENTION 

RELATING TO THE LIMITATION OF 

THE LIABILITY OF OWNERS OF SEA-GOING VESSELS 

AND 

PROTOCOL OF SIGNATURE 

(Brussels, lOth Octoberl957) 

List of Signatory Countries 

NORWAY 
PERU 

FEDERAL REPUBLIC OF GERMANY 
INDIA 

POLAND 
PORTUGAL 
SPAIN 
SWEDEN 
SWITZERLAND 
UNITED KINGDOM OF GREAT BRITAIN 
AND NORTHERN IRELAND IRAN 

ISRAEL VATICAN CITY 
ITALY YUGOSLAVIA 
NETHERLANDS 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

COUNTRY DATES Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 1/2/19 13§ 1/7/1939§ 
§ 

GERMANY Date of deposit of accession 

Date of entry into force 1/3/1913 (l) 1/1/1940(!) 

Date of deposit of ratification § § 
ARGENTINA Date of deposit of.accession 28/2/1922 19/4/1961 

Date of entry into force 15/4/1922 19/10/1961 

Date of deposit of ratification 1/2/1913 § 

AUSTRIA Date of deposit of accession 

Date of entry into force 1/3/1913 

-----~-----~---~ -- ------ - - -· -· ~--· - -··-·· _L_ --· --· -

§ - Signatory Countries to the Convention. 
(1)- This Convention came again into force from 1st November 1953 between the German Federal Republic on 

theonehand, and the Allied Forces on the other, with the exception of Hungary, New Zealand, Poland, 
Rumania, Uruguay and USSR. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 1/2/1913§ 2/6/1930 § 2/6/1930§ § 

BELGIUM Date of deposit of accession 

Date of entry into force 1/3/1913 2/6/1931 2/6/1931 

Date of deposit of ratification 1/2/1913§ 23/8/1935 § (1)"4/1/1937 § 7/7/1959§ 

FRANCE Date of deposit of accession 

Date of entry into force 1/3/1913 23/2/1936 4/7/1937 31/5/1968 

Date of deposit of ratification 1/2/191p> 23/8/1935(2) 
MALGACHE 

Date of deposit of accession 13/7/1965 13/7/1965 
REPUBLIC. 

Date of entry into force 1/3/1913 23/2/1936 13/1/1966 31/5/1968 

§ - Signatory Countries to the Convention. 
{1)- Exclusion of all colonies, possessions, protectorates or overseas territories. 
{2)- By ratification of France in accordance with the provisions of the Protocol of Signature - Confirmation 

express Malgache Republic registered 13/7/1965. 



00 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility 

COUNTRY DATES 
of 

Shipowners 
(23/9/1910) (25/8/1924) 

NEW HEBRIDES Date of deposit of ratification 

(Franco-British) Date of deposit of accession 

Condominium) Date of entry into force 

GREAT BRITAIN Date of deposit of ratification 1/2/1913§ 
§ 

AND NORTHERN Date of deposit of accession 

IRELAND Date of entry into force 
1/3/1913 

Date of deposit of ratification 

BAHAMAS Date of deposit of accession 1/2/1913 (x) 

Date of entry into force 3/3/1913 
---- - ------------- ------ --------------------- -----

§ - Signatory Countries to the Convention. 
(1) - Extention effected in agreement between the British and French Governments. 
(2) - Only for the United Kingdom of Great Britain and Northern Ireland. 
(3) - Possibility of extension to territories. 
(x) - Ratification effected by Great Britain. 

Bills of Responsibility 
Lading of 

Shipowners 
(25/8/1924) (1 0/1 0/1957) 

8/12/1966 (1) 

(2) § 
2/6/1930 18/2/1959 

(3~ 

2/6/1931 31/5/1968 

(x) 
2/12/1930 21/8/1964 

2/6/1931 31/5/1968 



00 
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COUNTRY DATES 

Date of deposit of ratification 

BERMUDA Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 
BRITISH 
HONDURAS 

Date of deposit of accession 

Date of entry into force 

FALKLAND Date of deposit of ratification 

ISLAND AND Date of deposit of accession 

DEPENDENTS Date of entry into force 

{x) - Ratification effected by Great Britain. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

1/2/1913 {x) {x)2/12/1930 21/8/1964 (x) 

3/3/1913 2/6/1931 31/5/1968 

1/2/1913 {x) 
{x) 

2/12/1930 21/8/1964 {x) 

3/3/1913 2/6/1931 31/5/1968 

1/2/1913 
{x) {x) 

2/12/1930 21/8/1964 {x) 

3/3/1913 2/6/1931 31/5/1968 



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

GILBERT AND Date, of deposit of ratification 

ELLICE Date of deposit of accession 1/2/1913 (x) (x)2/12/1930 21/8/1964 (x) 

ISLANDS Date of entry into force 3/3/1913 2/6/1931 31/5/1968 

·~ 
Date of deposit of ratification 

(x) (x) (x) SALOMON 
ISLANDS 

Date of deposit of accession 1/2/1913 2/12/1930 21/8/1964 

Date of entry into force 3/3/1913 2/6/1931 31/5/1968 

Date of deposit of ratification 
(x) (x) 

FIJI Date of deposit of accession 1/2/1913 (x) 2/12/1930 21/8/1964 

Date of entry into force 3/3/1913 2/6/1931 31/5/1968 

{x) - Ratification effected by Great Britain. 



00 
00 

COU].\TTRY DATES 

Date of deposit of ratification 

GIBRALTAR Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

GRENADA Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

HONG KONG Date of deposit of accession 

Date of entry into force 

(x) - Ratification effected by Great Britain. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
{23/9/1910) (25/8/1924) {25/8/1924) (10/10/1957) 

(x) 
1/2/1913(x) (x) 2/12/1930 21/8/1964 

3/3/1913 31/5/1968 

(x) (x) 
1/2/1913 (x) 2/12/1930 4/8/1965 

3/3/1913 2/6/1931 31/5/1968 

(x) 
1/2/1913 (x) (x)2/12/1930 21/8/1964 

3/3/1913 2/6/1931 31/5/1968 



00 
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COUNTRY DATES 

CAECOS AND Date of deposit of ratification 

TURKISH ISLES Date of deposit of accession 

CAIMANS ISLES Date of entry into force 

LEEWARD ISLANDS: 
Date of. deposit of ratification 

ANTIGUA DOMINICA 
MONTSERRAT Date of deposit of accession 
VIRGIN ISLANDS 

Date of entry into force 
St CHRISTOPHER-
NEVIS 

Date of deposit of ratification 

MAURITIUS Date of deposit of accession 

Date of entry into force 
I 

(x) - Ratification effected by Great Britain. 

INTERNATIONAL CONVENTIONS ON 

' 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

(x) ' (x) (x) . 
1/2/1913 2/12/1930 4/8/1965 

3/3/1913 2/6/1931 31/5/1968 

(x) (x) (x) 
1/2/1913 2/12/1930 4/8/1965 

3/3/1913 2/6/1931 31/5/1968 

' (x) 
(x~ (x) 

1/2/1913 /12/1930 21/8/1964 

3/3/1913 2/6/1931 31/5/1968 
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COUNTRY DATES 

Date of deposit of ratification 

St. HELENA Date of deposit of accession 

Date of entry of into force 

Date of deposit of ratification 

St. LUCIA Date of deposit of accession 

Date of entry of into force 

Date of. deposit of ratification 

St. VINCENT Date of deposit of accession 

Date of entry of into force 
-------------- --------·· --

(x) - Ratification effectedby Great Britain. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

1/2/1913 
(x) (x) . 

3/11/1931 

3/3/1913 3/5/1932 

1/2/1913 
(x) (x~/12/1930 4/8/1965 

(x) 

3/3/1913 2/6/1931 31/5/1968 

1/2/1913 
(x (x) 

2/12/1930 4/8/1965 
(x) 

3/3/1913 2/6/1931 31/5/1968 
....... ----------



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES of Lading of 
Shipowners Shipowners 

(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification (x) (x) {x) 
SEYCHELLES Date of deposit of accession 1/2/1913 2/12/1930 21/8/1964 

Date of entry into force 3/3/1913 2/6/1931 31/5/1968 

~ 

STRAITS Date of deposit of ratification (x) 
SETTLEMENTS Date of deposit of accession 1/2/1913 {x)2/12/1930 

LABUAN Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 

LEEWARD Date of deposit of accession (x)2/12/1930 

Date of entry into force 2/6/1931 

(x) - Ratification effected by Great Britain. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES of Lading of 
Shipowners Shipowners 

(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

GUERNSEY AND Date of deposit of ratification 

JERSEY Date of deposit of accession 21/10/1964 {x) 

CHANNEL ISLES Date of entry into force 31/5/1968 

Date of deposit of ratification 
{x) 

WEI -HAl-WEI Date of deposit of accession 1/2/1913 

Date of entry into force 3/3/1913 

Date of deposit of ratification 
{x) (1) 

BARBADOES Date of deposit of accession 1/2/1913 2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

{x) - Ratification effected by Great Britain.. . 
{1) - Accession effected by Great Britain, in accordance with provisions of Protocol of Signature. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 

GUIANA Date of deposit of accession 1/2/1913 (
1
) 

( 1) 
2/12/1930 25/3/1966 

(1) 

Date of entry into force 3/3/1913 2/6/1931 31/5/1968 

FEDERATED Date of deposit of ratification 

1/2/1913 (
1
) 

(x) 
MALAY Date of deposit of accession 2/12/1930 

STATES Date of entry into force 3/3/1913 2/6/1931 

UNFEDERATED Date of deposit of ratification 
(x) 

MALAY Date of deposit of accession 2/12/1930 

STATES Date of entry into force 2/6/1931 
-- ----- -~ 

{x) - Ratification effected by Great Britain, 
(1) -Accession effected by Great Britain, in accordance with the provisions of the Protocol of Signature. 



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

DATES 
of Lading of 

COUNTRY 
Shipowners Shipowners 

(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 
(x 

ISLE OF MAN Date of deposit of accession 18/11/1960 

Date of entry into force 31/5/1968 

':&. TONGA 

Date of deposit of ratification 

Date of deposit of accession (x~/12/1930 
Date of entry into force 2/6/1931 

BRITISH Date of deposit of ratification 
(x) 

ANTARCTIC Date of deposit of accession 21/8/1964 

TERRITORIES Date of entry into force 31/5/1968 

(x) - Ratification effected by Great Britain. 
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COUNTRY DATES 

Date. of deposit of ratification 

ASCENSION Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

HUNGARY Date of deposit of acces.sion 

Date of entry into force 

Date of deposit of ratification 

IRELAND Date of deposit of accession 

Date of entry into force 

§ - Signatory Countries to the C.nnvention. 
(x) - Ratification effected by Great Britain. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1914) (25/8/1924) (10/10/i957) 

(x)3/11/1931 

3/5/1932 

1/2/1913§ 2/6/1930§ 2/6/1930§ 

1/3/1913 2/6/1931 2/6/1931 

1/2/1913 (x) 
§ 

30/1/1962 

1/3/1913 30/7/1962 
-
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COUNTRY DATES 

Date of deposit of ratification 

MEXICO Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

NETHERLANDS Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

RUMANIA Date of deposit of accession 

Date of entry into force 

§ - Signatory Countries to the Convention. 
(1) -Non-Signatory States may accede. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

1/2/1913§ 

1/3/1913 

1/2/1913 
§ 

10/12/1965 § 
(1) 

18/8/1956 

1/3/1913 18/2/1957 31/5/1968 

1/2/1913§ 
§ 

4/8/1937 § 

1/3/1913 4/2/1938 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of 

Shipowners 
Lading of 

Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 1/2/1913 § 

RUSSIA Date of deposit of accession 

Date of entry into force 1/3/1913 

Date of deposit of ratification 

1/2/1913 (
1

) 
EAST 

Date of deposit of accession 
AFRICA 

Date of entry into force 3/3/1913 

Date of deposit of ratification 

INDIA Date of deposit of accession 1/2/1913 (
1

) 

Date of entry into force 3/3/1913 
-

§ - Signatory Co1.mtries to the Convention. 
(1)- Accession effected by Great Britain, in accordanc~ with provisions of Protocol of Signature. 



INTERNATIONAL CONVENTIONS ON 

I Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

Date of deposit of ratification 
(1) (1) 

CEYLON Date of deposit of accession 1/2/1913 2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 
-~ CYPRUS Date of deposit of accession 1/2/1913 

(1) 
(11/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 

GAMBIA Date of deposit of accession 1/2/1913(!) (l )2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 
--

(1) - Accesssion effected by Great Britain, in accordance with of provisions of Protocol of Signature. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25 /8/1924) (10/10/1957) 

Date of deposit of ratification 

GHANA Date of deposit of accession 1/2/1913(1) 26/7/1961 

Date of entry into force 3/3/1913 31/5/1968 

Date of deposit of ratification 
(1) (1) 

JAMAICA Date of deposit of accession 1/2/1913 2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 

MALTA Date of deposit. of accession 1/2/1913(
1

) 

Date of entry into force 3/3/1913 
------- -------- ---- ---------

(1) -Accession effected by Great Britain, in accordance with provisions of Protocol of Signature. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Sh~powners 

(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

Date of deposit of ratification 
(1) (1) 

SIERRA LEONE Date of deposit of accession 1/2/1913 2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 

SOMALIA Date of deposit of accession 1/2/1913( 1) 

Date of entry into force 3/3/1913 

Date of deposit of ratification 

NIGERIA Date of deposit of accession 1/2/1913 
(1) (1) 

2/12/1930 

Date of entry into force 3/3/1913 2/6/1931 

(1) - Accession effected by Great Britain, in accordance with provisions of the Protocol of Signature. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 

1/2/1913(
1

) 
(1) 

TRINITY AND Date of deposit of accession 2/12/1930 
TOBAGO 

Date of entry into force 3/3/1913 2/6/1931 

Date of deposit of ratification 
(1) 

NEW ZEALAND Date of deposit of accession 19/5/1913 

Date of entry into force 26/6/1913 

Date of deposit of ratification 2/6/191} 
§ 

7/10/193; 
§ 

ITALY Date of deposit of accession 

Date of entry into force 2/7/1913 7/4/1939 
-- - -~ -

§ - Signatory Countries to the Convention. 
(1) -Accession effected by Great Britain, in accordance with provisions of the Protocol of Signature. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of 

COUNTRY DATES 
of Lading 

Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) 

Date of deposit of ratification 
ITALIAN 

Date of deposit of accession 9/11/1934 (
1 

COLONIES 
Date of entry into force 5/1/1935 

Date of deposit of ratification 18/6/1913§ 2/6/1930§ 

DENMARK Date of deposit of accession 1/7/1938 

Date of entry into force 18/7/1913 2/6/1931 (
2

) 1/1/1939 
end: 30/ 6/1964) 

Date of deposit of ratification 18/7 /1913§ 

NICARAGUA Date of deposit of accession 

Date of entry into force 18/8/1913 
--------- -------------------

§ - Signatory Countries to the Convention. 
(1) -_Accession effected by Italy, in accordance with provisions of the Protocol of Signature. 
(2) - Denunciation. 

Responsibility 
of 

Shipowners 
(1 0/1 0/1957) 

1/3/1965§ 

31/5/1968 
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COUNTRY DATES 

Date of deposit of ratification 

PORTUGAL Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 
PORTUGUESE 

Date of deposit of accession 
COLONIES 

Date of entry into force 

Date of deposit of ratification 

GREECE Date of deposit of accession 

Date of entry into force 

§ - Signatory Countries to the Convention. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

25/7/1913 
§ 

2/6/1930§ 8/4/1968§ 

24/12/1931 

25/8/1913 2/6/1931 24/6/1932 8/10/1968 

by Portugal 

20/7/1914 2/2/1952 

30/8/1914 2/8/1952 

29/9/1913 § 

29/10/1913 
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COUNTRY DATES 

Date of deposit of ratification 

NORWAY Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

SWEDEN Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

BRAZIL Date of deposit of accession 

Date of entry into force 
--··-- ----- - -

§ - Signatory Countries to the Convention. 
{1) - Denunciation. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

12/11/1913 § 10/10/1933 § 1/3/1965 § 

1/7/1938 

12/12/1913 10/4/1934 (
1

) 1/1/1939 31/5/1968 
{end:30/6/1964) 

12/11/1913§ 1/7/1938§ 4/6/1964§ 

1/7/1938 

12/12/1913 1/1/1939 (
1

) 1/1/1939 31/5/1968 
{end:30/6/1964) 

31/12/1913§ 28/4/1931 § 
§ 

31/12/1914 28/10/1931 
.. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility 

COUNTRY DATES 
of 

Shipowners 
(23/9/1910) (25/8/1924) 

Date of deposit of ratification 12/1/1914 § 
§§ 

JAPAN Date of deposit of accession 

Date of entry into force 12/2/1914 

Date of deposit of ratification 

NEWFOUNDLAND Da:te of deposit of accession 11/3/1914 (l) 

Date of entry into force 20/4/1914 

Date of deposit of ratification 

CANADA Date of deposit of accession 25/9/1914 ~~~ 
Date of entry into force 28/10/1914 

----------- ~- ----

§ - Signatory Cormtries to the Convention, 
§§ - Signatory to the Convention, excepting the Protocol of Signature. 

(1) - Accession effected by Great Britain. 

Bills of Responsibility 
Lading of 

Shipowners 
(25/8/1924) (10/10/1957) 

1/7 /1957§§ 

1/1/1958 

§ 



...... 
0 
0'-

COUNTRY DATES 

Date of deposit of ratification 

URUGUAY Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

POLAND Date of depos.i t of accession 

Date of entry into force 

Date of deposit of ratification 

DANZIG Date of deposit of accession 

Date entry into force 

§ - Signatory Countries to the Convention. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

§ 

21/7/1915 

24/8/1915 

26/10/1936 § 26/10/1936§ § 

2/6/1922 

15/7/1922 26/4/1937 26/4/1937 

§ § 

2/6/1922 

15/7/1922 
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COUNTRY DATES 

Date of deposit of ratification 

FINLAND Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

SPA.IN Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

ESTONIA Date of deposit of accession 

Date of entry into force 

§ - Signatory Countries to the Convention. 
(1) - Denunciation. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

19/8/1964 § 

17/7/1923 12/7/1934 1/7/1939 

28/8/1923 12/1/1935 (1) 1/1/1940 31/5/1968 
(end:30/6/1964) 

§ 2/6/1930§ 2/6/1930 § 16/7/1959 § 

17/11/1923 

30/12/1923 2/6/1931 2/6/1931 31/5/1968 

§ § 

15/5/1929 

20/2/1930 
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COUNTRY DATES 

Date of deposit of ratification 

AUSTRALIA Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 
NORFOLK 
PAPUA 

Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 
NAURU 

Date of deposit of accession 
NEW GUINEA 

Date of entry into force 

(1) -Accession effected by Great Britain. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) {25/8/1924) (1 0/1 0/1957) 

9/9/1930 
(1) 

4/7/1955 

24/10/1930 4/1/1956 

1/2/1913 
(1) 

4/7/1955 

3/3/1913 4/1/1956 

4/7/1955 

4/1/1956 
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COUNTRY DATES 

Date of deposit of ratification 

YUGOSLAVIA Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

LET TONIA Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

USSR Date of deposit of accession 

Date of entry into force 

§ - Signatory Countries to the Convention. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

§ 

31/12/1931 

12/2/1932 

§ 
2/8/1932 

16/9/1932 

10/7/1936 

27/8/1936 



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 

EGYPT Date of deposit of accession 29/11/1943 19/11/1943 

Date of entry into force 29/12/1943 1/5/1944 

Date of deposit of ratification 
,_. 
0 HAITI Date of deposit of accession 18/8/1951 

Date of entry into force 1/11/1951 

Date of deposit of ratification 21/1/1966§ 

SWITZERLAND Date of deposit of accession 28/5/1954 28/5/1954 

Date of entry into force 15/8/1954 28/11/1954 31/5/1968 
----- - --- --

§ - Signatory Countries to the Convention. 
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COUNTRY 

TURKEY 

CONGO 

(Democratic 

Republic) 

PARAGUAY 

DATES 

Date of deposit of ratification 

Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

Date of deposit of accession 

Date of entry into force 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

4/7/1955 4/7/1955 4/7/1955 

16/9/1955 4/1/1956 4/1/1956 

17/7/1967 17/7/1967 17/7/1967 

17/8/1967 17/1/1968 31/5/1968 

22/11/1967 22/11/1967 

22/12/1967 25/5/1968 



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924). (25/8/1924) (10/10/1957) 

> 

Date of deposit of ratification 

MONACO Date of deposit of accession 15/5/1931 15/5/1931 

Date of entry into force 15/11/1931 15/11/1931 

Date of deposit of ratification 
,_. 
N 

DOMINICAN 
Date of deposit of accession 23/7/1958 

REPUBLIC 
Date of entry into force 

Date of deposit of ratification 

CAMEROON Date of deposit of accession ( 1)2/12/1930 

Date of entry into force 2/6/1931 
---

{1) -Accession effected by Great Britain in accordance with the provisions of Article 13. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 
(1) 

GOLD COAST Date of deposit of accession 2/12/1930 

Date of entry into force 2/6/1931 

Date of deposit of ratification 3/11/1967 § 
ISRAEL 

Date of deposit of accession 5/9/1959 (Palestine) 
Date of entry into force 5/3/1960 31/5/1968 

Date of.deposit of ratification 

KENYA Date of deposit of accession (
1
)2/12/1930 

Date of entry into force 2/6/1931 
-- ·--- -- --- -- ------·- --· - -·· --

§ - Signatory Countries to the Convention. 
(1)- Accesssion effected by Great Britain, in accordance with the provisions of Article 13. 



INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

Date of deposit of ratification 

MALAYSIA Date of deposit of accession ( 
1
)2/12/1930 

Date of entry into force 2/6/1931 

...... 

"" 
Date of deposit of ratification 

(
1
)2/12/1930 SOUTH BORNEO Date of depo.s.it of accession 

Date of entry into force 2/6/1931 

Date of deposit of ratification 

( 
1 
)2/12/1930 ZANZIBAR Date of deposit of accession 

Date of entry into force 2/6/1931 

(1) -Accession effected by Great Britain, in accordance with the provisions of Article 13. 
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (1 0/1 0/1957) 

Date of deposit of ratification 
(1) 

SOMALI LAND Date of deposit of accession 2/12/1930 

Date of entry into force 2/6/1931 

Date of deposit of ratification 
(1) 

SARAWAK Date of deposit of accession 3/11/1931 

Date of entry into force 3/5/1932 

Date of deposit of ratification § § 29/6/1937 
UNITED STATES 

Date of deposit of accession 
OF AMERICA 

Date of entry into force 29/12/1937 

§ - Signatory Countries to the Convention. 
(I) -Accession effected by Great Britain, in accordance with the provisions of Article 13. 



,_. 
~ 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 

IVORY COAST Date of deposit of accession 15/12/1961 

Date of entry into force 15/6/1962 

Date of deposit of ratification 

TANGANIKA Date of deposit of accession 3/12/1962 

Date of entry into force (
1
)9/12/1963 

Date of deposit of ratification 

ALGERIA Date of deposit of accession 13/4/1964 18/8/1964 

Date of entry into force 13/10/1964 31/5/1968 
------- ---·---

{1)- On 2/12/1930, Great Britain acceded to this Convention for Tanganika. 
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COUNTRY DATES 

Date of deposit of ratification 

PERU Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 

IRAN Date of deposit of accession 

Date of entry into force 

Date of deposit of ratification 
UNITED ARAB 

Date of deposit of accession 
REPUBLIC 

Date of entry into force 

§ - Signatory Countries to the Convention. 

INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 
of Lading of 

Shipowners Shipowners 
(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

§ 

29/10/1964 

29/4/1965 

§ 

. 26/4/1966 26/4/1966 26/4/1966 

26/5/1966 26/10/1966 31/5/1968 

7/9/1965 

31/5/1968 
-- ----- ---
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INTERNATIONAL CONVENTIONS ON 

Collision Responsibility Bills of Responsibility 

COUNTRY DATES of Lading of 
Shipowners Shipowners 

(23/9/1910) (25/8/1924) (25/8/1924) (10/10/1957) 

Date of deposit of ratification 
(1) 

SINGAPORE Date of deposit of accession 17/4/1963 

Date of entry into force 31/5/1968 

Date of deposit of ratification 

ICELAND Date of deposit of accession 16/10/1968 

Date of entry into force 16/4/1969 

(1) - Accesssion effected by Great Britain, in accordance with provisions of Article 14. 
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This note has a very limited aim, which is to add a few 
supplementary remarks to Mr. R embauville -Nicolle's report, the 
problems considered in that report from the standpoint of 
international maritime law being herein dealt with from that of 
English law. The note will be brief, first because the author does 
not claim more than moderate expertise in the subject, and secondly 
because in practice the rules of English law are, in regard to 
maritime matters, as nearly identical as possible to those of 
general international law. That this is so is due partly to the fact 
that the international rules drew heavily on English law itself..at the 
time when they were formulated, and partly to the fact that the 
British Government has always been particularly careful·not only 
to ratify international Conventions, but also to bring the provisions 
of its domestic maritime law {i.e. those provisions concerned with 
seafaring activities which have no international features) into line 
with the provisions of the Conventions it has ratified. Thus, on lst 
August 1924, even before the discussions at international level had 
been brought to a conclusion, the United Kingdom incorporated in 
its domestic law the provisions of Hague rules on carriage under the 
terms of a bill of lading {Carriage of Goods by Sea Act, hereinafter 
called COGSA), and similarly, as early as 1958, it brought its 
domestic law into line with the provisions of the Brussels Convention 
of 1957 relating to the limitation of the liability of owners of sea
going ships, being also the first among all the maritime nations to 
ratify that Convention, on 18th February 1959. 

The same similarities are to be found in the nuclear field. The 
Act of 1965 {Nuclear Installations Act) like its predecessor the Act 
of 1959, follows principles similar to those of the Paris, Brussels 
and Vienna Conventions. Just as they do, it leaves some room for 
the traditional rules of maritime law - although here some 
divergences appear. These divergences are, however, of a minor 
nature. In all essential particulars, the correspondence which 
exists between English law and international maritime law enable 
us to follow here the main outline of Mr. Rembauville-Nicolle's 
contribution, considering in turn the contractual liability of the 
shipowner who carries nuclear substances, and his liability to 
third parties {particularly in case of collision). 

I. CONTRACTUAL LIABILITY OF THE MARITIME CARRIER 

OF NUCLEAR SUBSTANCES 

A. General rules 

The general pattern of the maritime carrier's liability in 
English law is exactly the same as that obtaining under international 
maritime law. In the commonest case which is that of carriage 
under the terms of a bill of lading, the carrier, who is normally 
required to deliver up the goods in the same condition in which he 
received them, will be exonerated from any liability for damage 
suffered by goods carried if he is able to prove that such damage 
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is due to one of the numerous causes listed as exceptions both in the 
COGSA and in the 1924 Convention, such as the master's default in 
the navigation or the management of the ship, perils of the sea, 
insufficiency of packing, latent defects, quality or vice of the goods, 
Should the carrier be unable to provide such proof, and be ordered 
to pay compensation to the owner of the damaged goods, his liability 
would be limited to the equivalent of £100 (gold) per package or 
unit. 

The solution is more difficult to determine when carriage under 
a bill of lading is effected by a ship which has been hired under a 
charterparty. In practice, however, it may be said that liability 
remains to a great extent with the shipowner, since the bills of 
lading will generally have been signed by his captain or one of his 
agents and thus render him liable, unless they contain a statement 
in very clear terms that the captain is acting for account of the 
charterer, 

Finally, where carriage is effected under the terms of a 
voyage charter, the liability of the shipowner-carrier is to a great 
extent determined by the provisions of the charter party, which 
normally provides for numerous excepted cases in which such 
liability is excluded, 

B. Application to the carriage of nuclear substances 

In regard to the carriage of nuclear substances, it will be noted 
in the. first place that United Kingdom nuclear legislation, both in 
the 1965 Act and in that of 1959, provides that the principle of the 
sole liability of the operator of a nt!flear installation shall not 
affect the operation of the COGSA &uclear Installations Act, 1965, 
Section 12(417. 

If, however, it is desired, to define exactly the practical scope 
of these provisions, it is necessary to distinguish between the 
liability of the carrier towards the owner of the nuclear substances 
and his potential liability towards the owners of other goods which 
may accidentally suffer radiation or be destroyed. 

It would be very difficult for the liability of the carrier to be 
brought into play in regard to the owner of the nuclear substances, 
since the carrier is exonerated from all liability when the damage 
caused arises - as would be the case - out of the very nature of 
the goods, a notion which is interpreted fairly generously by the 
English courts. However, extremely delicate problems might 
arise if an accident were to be caused both by· the nuclear nature of 
the goods and by the carrier 1 s default (the principle of "focusing" 
of liability being excluded ex hypothesi, by reason of the savings 
provisions in the Act of 1965, under which the COGSA remains 
applicable). 
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As to the position of the carrier with regard to other merchandise 
damaged by a nuclear incident, any liability falling on the carrier 
would depend on the circumstances in which the incident occurred. In the 
case of a nuclear incident that was to all practical intents unforeseeable, 
the carrier could claim that the damage arose "otherwise than th:cough 
his act or that of this agents or representatives" - this being precisely 
one ofthe exceptions from liability /COGSA, Section IV(2}(m}7. But 
where the accident is one which would appear to have been avoidable, 
e. g. by the use of more adequate stowing arrangements, the carrier 
might be unable to satisfy the court that the damage had occurred 
"without his a.ctual fault or privity". 

However, in such a case, the special nature of the nuclear 
incident, which caused the damage would have some bearing on 
the matter: after having compensated the shippers whose goods 
had suffered damage, the carrier could exercise a right of 
recourse against the nuclear operator responsible for the 
substances involved - such a right of recourse being excluded 
on_ly in the case of intentional wrongdoing or recklessness.._ 
LNuclear Installations Act, 1965, Sections 12{4) and 13{5J/. 

II. LIABILITY OF THE SHIPOWNER-CARRIER TOWARDS THIRD 
PARTIES {PARTICULARLY IN CASE OF COLLISION) 

An incident involving nuclear substances during their carriage 
may cause loss or damage to third parties who are unconcerned 
with such carriage - damage caused to another ship following a 
collision, or damage to property or injury to persons on land or in 
a port through nuclear contamination. However, the problems 
arising in relation to the making good of such damage appear, in 
English law, to have little relation to the rules of maritime law. 

Under the Act of 1965, the principle of sole liability of the 
nuclear operator applies {subject to what was said above as to 
savings for the provisions of the COGSA) in regard to any incident 
occurring during carriage of the nuclear substances, provided such 
carriage is effected in a British fi..hip or the substances are 
consigned to a British opera to_! L Nuclear Installations Act 1965, 
Sections 7 {2), 1 0{2) and 13(2J/. No specific provision of the Act 
suggests that the principle of exclusive liability of the operator 
should be subordinated in this case,e. g to the special legal 
rules applicable to collisions {which are more or less identical 
in English law with those of the 1911 Convention). On the 
contrary, the 1965 Act expressly provides that in the event of an 
incident occurring in the course of carriage thus defined {carriage 
in a British ship or to· the site of a British operator), the provisions 
of the Merchant Shipping Act relating to the right of the party 
suffering damage to bring an action in rem against the ship, and 
the provisions relating to limitation of the liability of the shipowner, 
are to be excluded. The fact remains nevertheless that the 
provisions of the 1965 Act do not, in our opinion, cover all the 
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situations in which a third party might seek to fix the owner of 
a ship carrying nuclear substances with liability. For instance, 
it is suggested that the rules of general maritime law would govern 

the liability of a shipowner of foreign nationality(and belonging to a 
non-Signatory Country of an international nuclear Convention), 
whose ship was merely calling at a British port - where, if the 
nuclear substances involved were being carried from one third 
country to another third country, the aforesaid general maritime 
law would .apply both as regards the basis of the shipowner 1 s 
liability and as regards his right to limit such liability. 

A. Basis of the shipowne~'s liability 

In the absence of a general principle of liability, which does not 
exist, in English law, the rules applicable in this case are complex, 
subject to various qualifications and indeed somewhat obscure, and 
we will therefore limit our comments to a few remarks of a 
general nature, 

l, It is certain that the shipowner will be liable for his own 
default or that of his servants, - e. g. if the precautions specified 
by the shipper were not observed, Liability would then be incurred 
on the basis of the tort of negligence, 

2. Even in the absence of fault on the part of the shipowner or 
his servants, it is not impossible that the courts might hold the 
shipowner-carrier liable for damage resulting directly from nuclear 
radiation. It is true that the English courts have not yet been willing 
to extend to maritime law the rules laid down in the case of Rylands 
v, Fletcher, under which any person bringing dangerous substances 
on to his land is liable for any damage caused by the escape of 
such substances (for a case excluding application of the rule in a 
maritime context, see Miller Steamship Co. v, Overseas Tankship, 
The Wagon Mound No, 2, which was the decision of the Supreme Court 
of'New South Wales - an. ustralian court, but which was in fact 
applying English law - 1963, 1 Lloyd's Reports, 402), But, on the 
other hand, the most recent decisions appear to favour the extension 
to maritime cases of the notion of nuisance, which covers cases in 
which a person brings about by his own act, and, in some instances 
at least, without wrongful intent, a situation which is dangerous or 
harmful, In particular, one may note that, in the celebrated case 
of The Wagon Mound, the court found that it was a nuisance for the 
shipowner to have allowed fuel oil to escape from the ship (Miller 
Steamship Co, v, Overseas Tankship, The Wagon Mound No. 2, 
a decision of the Privy Council, on appeal from the decision cited 
above, 1966, 1 Lloyd's Reports 657 ). It would seem that the idea 
could be applied without great difficulty to straightforward cases of 
contamination by nuclear substances, occurring in the absence of 
any explosion, 
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3. Whatever the basis on which the liability of the shipowner 
is brought into play, the same difficult problem arises, namely 
that of casual connection. 

English law, like other legal systems, includes a legal concept 
of the chain of causation. Though a person may have committed a 
wrong, he or she is not required to make good all damage which 
may appear to be physically attributable to such act·; but only such 
damage as is linked with the wrongful act by a particular chain of 
causation. More specifically, if we limit ourselves to the most 
recent stage in a body of case law which has evolved, a person is 
only required under English law to make good such damage as was 
reasonably foreseeable at the time of the act. But the example of the 
Wagon Mound case itself, in which the court finally decided that it 
was foreseeable that the fuel oil which had spread about the harbour 
was liable to become ignited and to set fire to the other ships 
berthed there, shows that the concept of reasonably foreseeable 
consequence must be broadly interpreted, and no doubt it would be 
so in the case of anything so widely recognised as dangerous as 
nuclear substances. 

B. Limitation of the shipowner's liability 

As we have already noted, English law is particularly close to 
international maritime law in this respect, the ·provisions of the 
latter having been at the outset based upon English legislation. 
We will merely mention that a maritime carrier of nuclear 
substances, if exceptionally held liable pursuant to the provisions 
of general maritime law, could claim to limit his liability to an 
amount equal to 1, 000 Poincare francs for damage to property and 
3,100 Poincare francs if the incident had given rise to personal 
injuries or to both property damage and personal injuries. Such a 
limitation is excluded by English domestic law in the case of the 
shipowner's personal default, or of his being privy to the default 
of one of his servants {e. g. by refraining from correcting a 
mistake discovered by him). 

Once these principles have been stated, it must be observed 
that as a general rule, the English courts tend to adopt a fairly 
rigorous attitude towards the shipowner, and to reach with relative 
ease a finding that he is in default. Thus, in a recent case, The 
Norman, the House of Lords refused to allow a shipowner to 
limit his liability, because he had failed to notify one of his 
trawlers which had put to_§ea of the discovery of new reefs in the 
area where it was to fishj(l966,l,Lloyd's Reports,l); see also 
for instances of similar strictness, The Anonity, C.A. 1961 {1961, 
2 Lloyd 1 s Reports), in which a shipowner had failed to give 
sufficiently clear orders prohibiting use of a paraffin stove while 
the ship was alongside the petroleum products jetty; The Lady 
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Gwendolen,C.A. 1965, (1965,l,Lloyd's Report~ 335), relating to 
insufficient instructions as to the use of rada:£1. In the field in 
which we are concerned, and in a case where general maritime 
law applied ex hypothesi, it would seem likely that an English court 
would hold a shipowner at fault and therefore, unable to limit his 

liability, if, for instance, he had failed to draw the attention of his 
servants to the special hazards attributable to a given nuclear 
substance due to be carried, or had given them insufficiently clear 
instructions. 

III. CONCLUSION 

We would say that, although the rules of English law may appear 
to be among those most likely to prove reassuring to a carrier of 
nuclear substances - in particular insofar as greater provision is 
made for the application of the special rules of nuclear law - they 
nevertheless reveal defects and lacunae, which provide full justification 
for undertaking the drafting of specific international provisions - to 
which it may be expected that the United Kingdom, faithful to its tra
ditions, will wish to be the first to adhere. 
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I. INTRODUCTION 

1. Nuclear power is increasing rapidly, alongside it the 
transport of nuclear materials serving the power stations will 
also increase. The United Kingdom has a large programme and 
plants which provide fuel cycle services for both U, K. reactors 
and many reactors overseas; as a part of its service to reactor 
operators, the UKAEA has undertaken the transport of nuclear 
materials. The experience gained in transporting nuclear 
materials is of value when looking at the future pattern of world 
nuclear transport, 

II. THE NUCLEAR TRANSPORT FUEL CYCLE 

2, A sequence of transport operations is associated with the 
nuclear fuel cycle:-

{i) Uranium concentrate to plant for production of uranium 
hexafluoride, 

(ii) Natural uranium hexafluoride to diffusion plant, 

(iii) Enriched uranium hexafluoride to conversion plant 
for uranium oxide manufacture. 

{iv) Uranium oxide to fuel fabricator. 

{v) Fuel to reactor. 

{vi) Irradiated fuel from reactor to chemical separation 
plant, 

· {vii) Recovered uranium back to plant for conversion to UF6. 

{viii) Recovered uranium as UF 6 back to diffusion plant for 
re-enrichment, 

{ix) Recovered plutonium to fuel fabricator, 

{x) Plutonium fuel to reactor, 

Thus in the overall fuel cycle there may be up to ten possible 
transport operations. These movements are set out diagrammatically 
in Figure I. 

Not all the operations need be carried out because some of 
the plants may be on the same site e, g. oxide production and fuel 
manufacture, Nevertheless there are many more transport 
movements per unit of fuel associated with the nuclear fuel 
coal or oil fuelled system, 
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III. THE SCALE AND VALUE OF NUCLEAR MATERIALS 
TRANSPORTED 

3. Many surveys have been made of nuclear power growth and Table I. 
has been based on recent surveys done in the United States and the 
United Kingdom. The figures are rounded the intention being to illustra
te the scale of operations rather than to predict precise figures. 

The table gives a measure of the movements of nuclear power 
production outside Eastern block countries. Towards 1975 about two
thirds of the operations will be for power production within the 
U.S. A. and about 1/3 outside the U.S. A.; in the early years U.K. 
and French requirements will be a large factor. Until the mid 19 7 0 1 s 
the U.K. will be in a position to offer enrichment services or there 
may be a European enrichment plant~ The pattern of movements for 
the first fuel cycle stages is therefore principally uranium ore concen
trate from Canada, South Africa, Australia and the U.S. A. to plants 
in the U.K., France, the U.S.A. and Canada for conversion to UF 6 
transport of UF6 to the U.S. A. for enrichment, then transport of 
enriched UF 6 to the fuel fabricator. Fuel is likely to be fabricated in 
all countries with large nuclear power programmes so that the enriched 
UF 6 will be transported to many countries for conversion into fuel. 

Reprocessing of irradiated fuel can only be carried out econom -
ically in large units and over the next decade it is likely that the U.S. A. , 
Europe and Japan will be the only areas with commercial reprocessing 
capability. A large proportion of the reprocessing is associated with 
natural uranium reactors in the early 1970's, eventually it will be 
overtaken by enriched oxide fuel until in the late 1970's about three 
times as much enriched oxide fuel will arise as natural uranium. Of the 
fuel arising about half will probably be reprocessed in Europe. 

The pattern of fuel movements might be that set out in Table II. 

About one-third of the movement will be international traffic. 

IV. THE VALUE OF THE MATERIALS CARRIED 

4. It is of interest for a Conference dealing with insurance to consider 
the value oi the traffic, an estimate is given in Table III. 

The amount of conventional fuel replaced by this nuclear traffic 
will be about 25 million tons of coal equivalent in 1970 and 250 million 
tons of coal by 1977. These figures cao. be put in perspective by the 
fact that. the total coal and coke carried by road and rail in the U. K. 
in 1966 was 270 million tons. The value of the equivalent coal or oil 
would be less than 25% of the nuclear value for insurance. It seems 
odd at first sight that this. should be so but the nuclear fuel is carried 
up to ten times against once for coal and oil and has a much higher 
unit value than conventional fuel. 
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The figures in Table II make it clear that the amount of nuclear 
material to. be moved will be quite small as far ahead as 197 5 and the 
number of movements limited, 

The movements of nuclear materials are regulated by principles 
set out in the IAEA regulations which are becoming more widely 
adopted both nationally and internationally throughout the world; 
third party insurance levels for international transit are agreed 
in the Paris Convention, The IAEA regulations which have been 
adopted by the U.K. require that packaging for nuclear materials 
should conform to rigorous criteria so that even under the conditions 
of a severe accident there will be no significant release of 
radioactive material. 

"The UKAEA view is that provided the regulations 
as recommended by the IAEA for the safe transport of 
radioactive materials are complied with and because, inter 
alia, these include stowage requirements to avoid damage 
to other cargo, e. g. photographic film and safe dissipation 
of heat, then transport of radioactive material is safer and 
better controlled than for any other dangerous goods carried; 
there is evidence that shippers agree with this view." 

V. EXPERIENCE IN TRANSPORT 

5, World-wide experience has been gained in the transport of 
radioactive materials by the UKAEA, A large power programme 
within the U. K, is complemented by a world-wide fuel cycle 
service, 

In 1967 for example 152 large source movements were made, 
90 within the U, K. and 62 from overseas, Large source movements 
were made to Belgium, Spain, Formosa, Switzerland, Denmark, 
U.S, A., France, Germany, Sweden and Holland; large sources 
were imported from Norway, Denmark, Canada and Italy. Not 
all of these movements were associated with the fuel cycle, some 
were movements of isotopes such as cobalt and caesium but the 
figures give a measure of the U, K. experience in this specialised 
transport field, 

Movements were made by air, sea, road and rail; some of 
the sea voyages being by charter ship, When a ship is chartered 
for irradiated fuel transport it is because it is the cheapest 

efficient means of transport and not for reasons of safety, 

Some of the individual journeys are of interest. The first 
irradiated fuel transported for a long distance by sea was brought 
from Australia aboard the "Nella Dan" {Fig, 2) a Danish ship of 
2, 206 tons which was on its way back from service in Antarctica; 
six flasks of highly irradiated fuel from the HIFAR reactor in 
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Australia were carried to the port of Liverpool via the Cape. 
A journey from India arranged by the Indian Atomic Energy 
Commission with a similar type of fuel in the ship "Vishva Prabha" 
came via Suez. Irradiated fuel has been carried from Italy to the 
U.K. in the "Stream Fisher" since 1966. The ship· a 1, 000 
ton dw vessel (Fig. 3) makes five journeys a year with six flasks 
each containing two tons of fuel. A similar voyage will start soon 
with another charter vessel the "Leven Fisher" of 2, 500 tons 
which will make three journeys a year to Japan bringing irradiated 
fuel from the Tokai Mura power station to the port of Barrow. 
The ship will carry twelve flasks each containing two tons of fuel. 
In 1967 two flasks carrying irradiated fuel from Chalk River, 
Ontario, Canada were brought to the port of Manchester in the 
"Manchester Mariner" a cargo vessel of 7, 850 tons, 

Irradiated fuel is carried in heavy steel or lead in steel flasks 
which have thick walls to absorb the gamma radiation and are 
finned to aid dissipation of heat to the atmosphere. A 50 ton flask 
will carry about two tons of fuel and will release up to 30 kw of. 
heat. Fig. 4 shows a flask for carrying magnox natural uranium 
fuel and Fig. 5 shows a flask for carrying oxide fuel from water 
reactors such as the Steam Generating Heavy Water Reactor, 
Boiling Water Reactor or Pressurised Water Reactor. The only 
transport problems with this type of package arise because of the 
heat output (circulation of air is necessary around the flask), and 
because of the weight of the package. However these are not 
severe problems and such flasks can safely be stowed in the hold 
of a ship. 

Natural UF6 is carried in cylinders in the hold of a ship in the 
same way as many other volatile corrosive chemicals. Enriched 
UF6 is carried in smaller quantities and provided suitable 
impact and heat resistant outer jackets are used then the criticality 
control requirements of theiAEA can be met without difficulty. 

Plutonium is a very toxic material as well as being fissile 
and it therefore demands a suitable packaging capable of ensuring 
its containment in severe accident conditions. An example of a 
container used by the UKAEA is illustrated in Fig, 6; it has been 
designed to meet the mechanical and fire tests recommended by 
the IAEA. Several tons of plutonium have been shipped by the 
UKAEA to a number of_ overseas countries; the transport used is 
frequently air because of the high value of the material. 

VI. INSURANCE 

6. All radioactive materials are normally insured for value , but 
not all need to be insured against third party nuclear risk. Under 
the Paris Convention the maximum liability for a nuclear accident 
is $15 million and the minimum $5 million. Natural uranium is 
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excluded as are recovered radioisotopes which are fabricated to 
a form in which they can be used for medical, agricultural, 
commercial or industrial purposes, For enriched uranium, 
irradiated fuel or plutonium insurance cover or other financial 
security must be made available by the transport operator, In 
some parts of the nuclear fuel cycle it is desirable that the 
maximum cover should be applied, but in others the need for an 
indemnity of $5 million is not so clear, because the chance of an 
accident costing $5 million seems impossible. The transport of 
large amounts of irradiated fuel or of plutonium are areas which 
the international Conventions are intended to cover but the chance of 
an accident with UOz being transported to a fuel fabricator which 
would approach $5 million is remote in the extreme. Indeed it is 
certain that the risk of a major and expensive accident with oil is 
very much greater than with enriched uranium at a low level of 
enrichment. A Torrey Canyon incident is not conceivable with 
nuclear fuel. 

VII. CONCLUSION 

7. The transport of nuclear materials for the power fuel cycle is 
growing fast but the numbers of journeys to be undertaken will not 
be great by comparison with normal cargo movements. The value 
of material transported is very large because of its intrinsic value 
and because for each ton of fuel used the material is carried 
several times. Indeed the value of the nuclear material carried 
will be several times the value of the equivalent coal or oil, 
insurance premiums will therefore represent a large sum of 
money. 

The experience of the UKAEA is that radioactive material can 
be carried perfectly safely as standard cargo provided that the 
IAEA packaging standards are adhered to. With the standards of 
p.ackaging the risk arising from the carriage of radioactive 
materials is probably a good deal le.ss than much of the non-nuclear 
cargo carried. Nevertheless it is necessary to insure against third 
party nuclear risk, a form of insurance cover which is required 
of neither coal nor oil on the high seas and which arises for non
nuclear material only as third party insurance for road transport 
vehicles. 

It is probable that nuclear power is leading the path in standards 
of insurance as well as of safety and that in the future all shipments 
will be required to carry some form of third party insurance. 
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Year 

Uranium Ore Concentrate 

Natural UF
6 

Enriched UF 6 

Enriched U0
2 

Fabricated Fuel as U0
2 

Irradiated Fuel 
Enriched Uranium 

Irradiated Fuel 
Natural Uranium 

Plutonium 

1970 

14,000 

14,000 

3,000 

3,000 

3,000 

1,250 

2,500 

14 

TABLE I 

Tons of Material 

1971 1972 1973 

16,000 20,000 24,000 

16,000 20,000 24,000 

3,500 5,000 5,500 

3,500 5,000 5,500 

3,500 5,000 5,500 

1,800 2,000 3,500 

2,500 2,700 3,000 

17 18 26 

,,, 

1974 1975 19 76 1977 

26,000 35,000 45,000 50,000 

26,000 35,000 45,000 50,000 

6,000 9,000 10,000 12,000 

6,000 9,000 10,000 12,000 

6,000 9,000 10,000 12,000 

5,000 6,000 6,500 9,000 

3,000 3,000 3,100 3,300 

34 40 41 55 



TABLE II 

Number of Movements 

1970 1975 

Movement of Ore as 
100 ton lots 140 370 

Movement of Natural UF 
6 

as 50 ton lots 280 740 

Movement of Enriched UF 
6 

as 20 ton lots 150 450 

Movement of uo
2 

as 
20 ton lots 150 450 

Movement of Fuel as 
20 ton lots 150 450 

Movement of Irradiated Fuel 
as 2 ton loads 625 3,000 

Movement of plutonium as 
10 kg batches 1,375 3,900 

TABLE III 

in million dollars 

1970 1975 1977 

Total value of 
Radioactive Material 
Carried 2,500 7,000 10,000 

The Insurance Premium 
at 0. 2'1o ad valorem 
would be: 5 14 20 
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Carriage of radioactive substances by sea has become fairly 
frequent of recent years and it is logical to assume that with the 
development of nuclear energy it will become more widespread still. 
Until now, no accident has occurred in connection with such carriage, 
but it is perhaps permissible to think that the law of averages will 
come into play and sooner or later an accident will occur. Moreover, 
when considering questions of third party liability and insurance, it is 
only natural to envisage the worst possible consequences of such an 
accident and, no doubt because that was how most members of the 
public first became aware of atomic energy, one cannot help 
thinking of the atomic bomb and its incalculable consequences. 

Most likely it was for this same reason that maritime carriers 
were extremely reluctant to accept the first large shipments of 
radioactive substances, owing to the difficulty of finding adequate 
coverage to meet their liabilities under the Conventions and under 
maritime law, even to the point of refusing such shipments if total 
cover for such liability was not forthcoming. It is true that their 
attitude has evolved and the absence of incidents, already alluded to, 
goes a long way to explain this, The appearance of national tran:sport 
regulations and of recommendations issued by the IAEA, adopted in 
regard to maritime carriage by IMCO, have also contributed to 
increased confidence, although the apparent complexity of such 
regulations for non-specialists might lead one to think that such 
carriage is indeed very dangerous since it requires such detailed 
prov1s1ons. Finally, another important factor to bear in mind is 
the progress achieved in regard to packaging. 

There is no question of going into all these problems in detail, but 
by stressing the technical problems arising out of such shipments and 
by explaining the solutions adopted, it is possible to show clearly how 
very safe they are intrinsically, and how very small are the 
probability figures for incidents, both as regards their number and 
as regards their consequences. 

I. MATERIALS CARRIED 

As other contributions to this Symposium have stressed, maritime 
carriage of radioactive materials may take place at many stages in 
the fuel cycle of a nuclear reactor; to such may be added shipments 
of radioisotopes, industrial and medical uses of which are, as is 
well known, developing. There would appear to be certain limits, 
however, 

The shipments to which the fuel cycle may give rise can be 
divided into three groups: 

1. Shipments of natural uranium: 

- These are in effect shipments of concentrates or of UF 
6 

· 

144 



Ores are hardly involved since their value is generally too 
small to cover the cost of maritime transport. 

Radioactive hazards in regard to carriage of concentrates are 
practically nil: concentration will have eliminated the radium, 
and it is known that the radiotoxicity of uranium is less than 
its chemical toxicity, and this latter is slight, since a dose of 
several grammes is not harmful to the organism. As to UF6 
its main hazard derives from the fact that it is highly reactive 
to substances containing hydrogen,· and this leads to its 
decomposition and to the formation of HF. The hazard is 
therefore essentially a chemical one. 

2. Fissionable materials which either have not been irradiated or 
have been reprocessed after irradiation : 

- These are either enriched uranium in the form of UF 6 or UOz, 
or else plutonium in the form of PuOz; the risk here is one of 
criticality, with a risk of contamination in the case of the 
plutonium, and in addition a chemical risk in the case of the 
UF 6• this being· a conventional risk to which we have already 
referred and on which it is not necessary to enlarge. 

3, Finally, irradiated fuels for which the primary hazard is one of 
radiation, with a possible associated hazard of contamination: 

- The other phases of the fuel cycle, cannot, prima facie, 
involve maritime carriage: this applies to new fuels, for 
instance; their high value and the small quantities involved 
mean that they are carried by air, Furthermore , in the 
future, fuel elements are more and more likely to be fabricated, 
i_f not in the country where the reactor is being operated, then 
at least within the same geographical area. Indeed, as regards 
hazards, they may be likened to fissionable materials, with the 
added feature of the cladding, which by its nature forms a 
barrier, being designed to withstand the severe conditions 
of prolonged presence inside a reactor, so that the hazards are 
slighter, 

As to radioisotopes, whether in the case of prepared sources or 
of substances in course of preparation, these may be likened 
as far as hazards are concerned, to irradiated fuels, but the 
hazards will be smaller since there is no associated 
contamination risk, or at least a very slight one since there is 
no plutonium involved, 

To sum up, it will be seen that we need only study the two cases 
of irradiated fuels and plutonium, these being all- embracing so 
that other shipments of radioactive substances can, in regard 
to hazards, be treated as identical, since the problems and the 
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hazards to which they give rise are less than those connected with the 
carriage of irradiated fuels. 

II. CARRlAGE OF IRRADIATED FUELS 

The small number of reprocessing plants existing in the world 
results in irradiated fuels having to be carried for some distance in 
order to be reprocessed. As yet, there are few power reactors in 
the world and countries which have a nuclear programme generally 
own a reprocessing plant. However, some countries will, at least for 
some time to come, have to have their fuel elements transported and 
often sea transport will be used, in particular, due to the weight of 
the containers. The need occurs even more frequently with research 
reactors, which exist in nearly all the relatively industrialised 
countries. Many shipments of their fuels have been made, 
particularly by sea. 

The problems to which such shipments give rise are radiation 
protection and heat dissipation. A fuel element for a research reactor 
contains 5 to 7 kg of UAl alloy and is generally shipped after it has 
been cooled for four months. Its activity is then some tens of 
thousands of curies, about half representing gamma emitters, and 
heat given off by such a fuel element, due to the action of the radiation 
on the material itself., may amount to several hundred watts. 
Protection against the gamma rays requires lead shielding (or any 
other equivalent material) ZO to Z5 em thick, in order to reduce 
residual radiation to within the norms laid down in the regulations, 
i.e. ZOO mR per hour at contact; under these conditions the norm of 
10 mR per hour at Z metres is in general automatically complied with. 

The French "Pegasus" type of flask, which has already been used 
on several occasions for maritime carriage of irradiated fuels, is 
capable of carrying 36 research reactor fuel elements, representing 
an activity of about 1 million curies in ZOO kg of UAlalloy, containing 
over 10 kg of uranium-Z35. The main body of the flask consists of two 
stainless steel forms between which molten lead is run, the- outer form 
consisting of a cylinder and base plate both ZO rom thick while the 
cylinder and base of the inner form are only 10 rom thick. The lead 
shielding cast between the two forms is zz. 5 em thick, and the cover also 
contains the same thickness of shielding between two steel plates; 
Thermal insulation can be incorporated between the lead and the outer 
form. 

The fuel elements are housed in cells which are contained in 
blocks placed inside the flask; these blocks are made either of 
copper-cadmium alloy or of steel, according to the protection 
required against criticality hazards. Transfer of the heat released 
by the fuel elements to the outer walls takes place by radiation, 
conduction through the blocks and, to a lesser extent, by convection: 
in the latter case the air enclosed in the flask forms the heat-transfer 
medium. Dissipation of this heat into the environment occurs through 
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natural convection, Such a solution is obviously extremely safe, since 
it avoids the hazards due to leakage, liquid under pressure etc, Heat 
exchange with the surrounding atmosphere is improved by a set of fins 
welded on to the outer wall of the flask, 

The whole flask weighs about 20 tons. It is secured to a chassis 
consisting of a plate on to which are welded steel sections, with an 
overhead cross-member and four tie-rods, the whole assembly 
providing an extremely solid and rigid anchorage. 

Under normal transport conditions, it is certain that the only 
hazard is that from radiation, Shi:elding requirements were calculated 
to meet the most unfavourable conditions; maximum radiation, 
minimum cooling and no account being taken of auto-absorption. In 
practice, as a result of the safety margins allowed for in the 
calculations, very low values amounting to a few rnR per hour at 
contact are always achieved. 

The problem, of course, is to maintain the same degree of safety 
when an accident occurs. National regulations require such types of 
packaging to be capable of withstanding the following series of tests; 
immersion in 15 metres of water, a 9-rnetre drop on to a solid flat 
surface, a 1-metre drop on to a vertical bar of 15 ern diameter, 
exposure to fire for half an hour at a temperature of soo•c. The 
specifications stipulate that, after undergoing these tests, the 
packaging must prevent any dispersion of the contents, and continue 
to perform their function as a protective screen against radiation, so 
that radiation intensity does not exceed 1 rem per hour at 1 metre 
from the surface. 

A considerable number of trials have been carried out with a great 
many samples of such packaging under the conditions laid down in the 
regulations, and a special testing station has been set up by the CEA: 
we will return to the subject when dealing with birdcages for 
transport purposes. However, with packaging of a weight, size and 
value similar to that of the "Pegasus" flask, it would be too expensive. 
and in fact impracticable to carry out such tests. In such cases the 
proof of effectiveness is derived from calculations, correlation 
between the methods of calculation and the experimental results being 
provided by packaging on which tests have been carried out and also 
by the use of mock-ups. Obviously, the result in practice has been 
to allow considerable security margins, and proof of these has been 
provided on several occasions when it has become possible to carry 
out tests with types of packaging which previously had been checked 
by calculation only. 

In the case of the "Pegasus" flask, it has been· shown, in particular 
through real tests performed with a 15/100- scale model, that 
deformation of the outer shell following a 9 -metre drop was only 
10 rnm, the shell being permanently distorted but suffering no tearing, 
with a resulting deformation in the lead, which is a relatively plastic 
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material; such deformation would of course bring about a very 
slight increase in the dose, which would remain well within the 
permitted limits. 

The results of a fall on to a vertical bar are also of the same 
order of magnitude and do not cause any .. tearing of the shell. 

The fire test would obviously produce no effect in those designs 
fitted with thermal insulation: it can be shown both by calculation 
and by experiment that in such case the increase in internal 
temperature is negligible. In designs without such insulation, the 
existence of an air layer between the lead and the steel shell leads to 
a similar result, Nevertheless, the calculations were made without 
allowing for an air layer; in this event, the melting, point of the lead 
would be reached in about 25 minutes and after 30 minutes in the fire 
only 20 to 25 mm of lead would have melted, but this does not mean 
it would have disappeared, as naturally the steel shells would have 
remained intact, 

These various tests clearly show that a flask of this type if 
involved in an accident comparable to the official tests would stand 
up perfectly to such treatment and that no serious consequences would 
ensue in regard to radioactivity, in particular there would be no 
serious radiation. The studies were carried a stage further, since it 
might be objected that the official tests provide a fair representation 
of the worst accident imaginable in the case of carriage by land, e. g. 
collision of the vehicle at top speed with a fixed obstacle {bridge pier), 
followed by a road tanker involved in the same accident catching fire, 
but that they are less representative of an accident at sea, where an 
outbreak of fire might last much longer, We have calculated what 
radiation would occur if all the lead shielding disappeared through 
melting and the tearing of the outer shell, Radiation would of course 
reach enormous proportions and would exceed 500 rem per hour at 
1, 5m from the flask, but it varies inversely with the square of the 
distance and would only be 25 rem per hour at lOrn and 3 rem per hour 
at 30 m. The consequences accordingly would be that the radiation 
dose would only be fatal within a radius of a few metres around the 
flask and for several minutes' exposure, The dose at 10m would only 
be fatal in the case of prolonged exposure, and even here one must 
take account of all the obstacles (bulkheads, other cargoes) which 
would reduce the dose received; each em of steel it passes through 
reduces radiation by 12 per cent, It may thus be deduced that even in 
the case of a sufficiently fierce and long-lasting fire, preceded by 
impacts of sufficient' violence to tear the outer steel plates, dangerous 
radiation doses would be received only by those persons who were 
sufficiently near to the flask. In the upshot, the consequences would 
certainly be less serious than those that may occur following many 
accidents due to carriage of dangerous materials {explosive or toxic 
substances, for instance), and in no case would they involve the 
destruction of the ship. 
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III. CARRIAGE OF FISSIONABLE MATERIAL 

We will take the extreme case of a shipment of plutonium. In such 
event the hazards are those of contamination and criticality. 
Plutonium is almost entirely an alpha emitter, but the risk of 
contamination {i. e. of intake into the organism through inhaling or 
through a wound causing permanent or at least very long-term 
internal irradiation) is great by reason of the very high radiotoxicity 
of plutonium, the maximum dose the organism can tolerate being 
less than one-hundredth of a milligramme. 

The criticality hazard appears prima facie to be capable of having 
very serious consequences; criticality {or critical excursion) is the 
setting up of a chain reaction following accidental concentration within 
a certain geometry of a quantity of fissionable material higher than the 
critical mass. A chain reaction may then occur spontaneously, since 
neutrons exist in all media {cosmic origin, etc.): in practice this 
reaction will occur as soon as the proportion of neutrons lost by 
parasitic absorption and even more by dispersal into the outside 
environment, is sufficiently low in relation to the neutrons emitted. 
Thus a number of factors intervene, in addition to the quantity of 
fissionable material itself, These are geometrical shape, and above 
all the surface to volume ratio which must be sufficiently low, the 
number of neutrons lost through dispersal being proportionate to the 
surface, while the number emitted is proportionate to the volume. 
Finally the external environment can have the effect either of 
reflecting, or of slowing down the neutrons and thus producing 
conditions favourable to chain reaction, or on the contrary, of 
absorbing neutrons and thus preventing such reaction from occurring. 

Geometry plays a vital role; thus under no circumstances can a 
chain reaction occur in a flat vessel 4 em thick, nor in a cylinder 
ll em in diameter, even if reflection be total, at least if the vessel 
is isolated, since several vessels side by side interact on each other 
and finally behave as a single vessel. These considerations and, in 
particular, the phenomenon of interaction, led to the construction 
of birdcages for transport purposes, each of these consisting of a 
central cylinder so arranged as to prevent another package of 
fissionable material from coming near it. 

The French type of birdcage consists of an external cylindrical 
body of steel plate 8 mm thick and 230 mm in diameter, fixed to a 
rectangular cage made of steel tubes which are firmly braced. On the 
inside of the steel cylinder thermal insulation is held in place by an 
inner stainless steel form enclosing the effective cavity area; the 
plutonium itself is placed in a stainless steel primary vessel which is 
in turn contained in a second cylindrical vessel of stainless steel 2 mm 
thick sealed with a "pressure cooker" type screw-down cover, Some 
idea of its use will be gained if we say that such a birdcage can carry 
3 kg of plutonium in oxide form, under the Class TI regime, which 
means that 50 identical cages can be shipped, together containing 
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150 kg of plutonium in oxide form. When it is in solid m.etal form, 
the capacity is naturally much higher. 

Practical tests were carried out on this packaging at the testing 
station especially set up for the purpose by the CEA,Strength was 
excellent. Resistance to purely mechanical tests might in fact have 
been expected to be good since the weight of the packaging was small 
(120 kg) and it was very sturdily built. It had thermal insulation 
which ensured resistance to fire. In practice, drop tests showed 
minimal deformation, viz. flattening of one tube in the external 
structure and very slight deformation of the whole; the sealing system 
of the main body remained intact, and the heat showed the efficienvy 
of the insulant, the temperature of the internal cavity rising to 
approximately 110 •c and remaining there. It follows that even in a 
fire of very long duration the packaging would not suffer; in fact all 
its parts are made of ordinary or stainless steel which runs no risk 
of melting in a fire, any more than the plutonium oxide. 

The possibility of a critical excursion may however be considered, 
e. g. following heavier mechanic shocks than those of the official tests, 
such as flattening. In this event, geometry would come into play, 
since destruction of the birdcage structure by flattening would be 
likely to lead to configurations preventing any chain reaction, which 
latter can only occur if a regular lattice is achieved, which is hardly 
likely. If it is considered that in spite of everything the possibility of 
a critical excursion cannot be entirely ruled out, the maximum 
possible consequences are known. Such incidents have indeed already 
appeared in foreign nuclear establishments, more particularly in 
connection with operations concerned with waste recovery. Although 
two such incidents caused the death of a person working in the 
immediate vicinity of the place where the incident occurred, the 
radiation received was much lower in the case of members of the 
staff who were some distance away; thus in another incident a worker 
received 450 rem (which incidentally is not a fatal dose) and another 
a few metres away only received 30 rem. In practice in a criticality 
incident intense radiation is produced, but for a very short time; the 
energy released is in the region of several kWh, but during a period 
of time which may vary from a fraction of a second to a few seconds. 
Damage to property will therefore be very slight; in all incidents 
known so far, it was negligible and although the effects on persons 
went as far as fatal irradiation, this only applied to those in the 
immediate vicinity. 

The foregoing study thus shows that the types of packaging used 
are extremely effective and able to withstand without damage accidents 
producing effects equal to those of the very stringent tests required 
by the existing regulations: 9-m drop, half an hour's exposure to fire, 
etc. This means that the consequences of such accidents would be 
almost nil: no dispersal of the contents, radiation limited to non
dangerous values even in the case of prolonged exposure. Yet such 
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packaging, in particular the "Pegasus" flask, is of relatively old 
design, even greater safety being achieved with more recent models, 

We have also seen that if a series of occurrences difficult to 
imagine entailed the greatest hazards it is possible to contemplate 
complete disappearance of the protective shielding from packaging 
containing 1 million curies, or setting up of a chain reaction on the 
occasion of a shipment of plutonium, fatal doses of radiation could 
ensue, and this is indeed serious, but they would be limited to persons 
in the immediate vicinity, and such an incident could in no case reach 
proportions deserving to be described as catastrophic. 

We may thus conclude that carriage of nuclear materials is at least 
as safe as that of many other dangerous substances. A catastrophe 
such as that which occurred in 1947 following the explosion in the port 
of Texas City of a ship loaded with ammonium nitrate is physically 
impossible with nuclear material. 

One may therefore ask why it is necessary to take so many 
precautions, if the maximum consequences are no greater. The 
reason is that one always endeavours to keep radiation sufficiently low 
and provision must be made for preventing neutron interaction, and 

· also that the use of a structure of great strength or even with 
protection against fire costs relatively little, at least in relation to the 
value of the substances being carried, Finally, safety considerations 
have always been the primary concern of engineers and .technicians 
working on the development of nuclear energy, so that they are 
unwilling to expose either operators or the public to the slightest 
hazard. But it is important that the very great number of precautions 
taken should not be interpreted by some as proo! of a serious 
potential danger and thus, for instance, a ground for increasing certain 
costs ancillary to carriage which are linked with the main object of 
this Symposium, 
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Figure 4. FRENCH BIRDCAGE FOR HIGHLY·ENRICHED URANIUM AND PLUTONIUM 
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The paramount problem which the Paris and Vienna Conventions 
have left open in the matter of liability in the course of carriage of 
nuclear substances can be stated in simple terms: 

The Paris Convention, in Article 6(b) *and the Vienna Conven
tion , in Article II(5) *~ both specify in substantially the same 
language that the provisions of these nuclear Conventions, 
under which no person other than the operator shall be liable 
for damage caused by a nuclear incident, shall not affect the 
application of any international agreement in the field of 
transport in force (or open for signature, ratification or 
accession} at the .date of the Conventions. 

Subject to the rights of recourse opened by the nuclear Conven
tions, on certain conditions and within certain limits, /Paris 
Convention, Article 6(d)**~ Vienna Convention, Article 
IX(2)(a)****7 shipowners and maritime carriers remain liable 
to third parties for the consequences of a nuclear incident 
occurring in the course of carriage, on the same terms as they 
be for any other incident either pursuant to international 

* Article 6(b): "Except as otherwise provided in this Article, 
no other person shall be liable for damage caused by a nuclear 
incident, but this provision does not affect the application of 
any international agreement in the field of transport in force 
or open for signature, ratification or accession at the date of 
this Convention". 

** Article II(5): "Except as otherwise provided in this Convention, 
no person other than the operator shall be liable for nuclear 
damage. This, however, shall not affect the application of 

*** 

**** 

any international Convention in the field of transport in force 
or open for signature, ratification or accession at the date on 
which this Convention is opened for signature". 

Article 6(d): "Any person who has paid compensation in respect 
of damage caused by a nuclear incident under any international 
agreement referred to in paragraph (b) of this Article or under 
any legislation of a non-Contracting State shall, up to the 
amount which he has paid, acquire by subrogation the rights 
under this Convention of the person suffering damage whom 
he has so compensated". 

Article IX(2)(a): "If a person who is a national of a Contracting 
Party, other than the operator, has paid compensation for 
nuclear damage under an international Convention or under 
the law of a non-Contracting State, such person shall, up to 
the amount which he has paid, acquire by subrogation the 
rights under this Convention of the person so compensated. 
No rights shall be so acquired by any person to the extent that 
the operator has a right of recourse against such person under 
this Convention". 
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maritime transport agreements embodying rules of third party 
liability (Brussels Convention of 23rd September 1910 for the 
unification of certain rules in the matter of collisions - Brussels 
Convention of 25th August 1924 for the unification of certain 
rules in the matter of bills of lading, Brussels Convention o£ 
25th August 1924, and lOth October 1957, on the limitation of 
the liability of shipowners) or pursuant to national legislation 
including similar provisions. 

The problem to be solved is therefore not the problem of insuring 
the absolute and limited liability of the nuclear operator - which is 
perfectly well solved under the nuclear Conventions - but of covering 
the third party liability which shipowners and maritime carriers incur 
under maritime Conventions (or the similar provisions of national 
legislation) and which they have desired to retain, by refusing to accept 
in the Paris and Vienna negotiations that nuclear Conventions should 
prevail over maritime Conventions in the matter of third party liability 
for damage arising out of a nuclear incident in the course of the carriage 
of nuclear substances. 

The specific cases reported below afford very good illustrations 
of the imperfections of this system, under which international transport 
agreements prevail over nuclear Conventions, which in practice results 
in the shipowners refusing to effect the carriage on the sole grounds 
of the impossibility of finding financial cover for the third party liability 
which continues to rest with them in the event of nuclear incident: 

- either by virtue of maritime Conventions or similar provisions 
in national law, up to the value of the ship and cargo or up to 
a fixed sum per net register ton; 

- or under case law going back some fifteen years, under·which 
some people have been proceeded against without limitation, 
up to the last penny of their personal fortunes, in their capacity 
as a simple bailee of the ship, under Article 1384(1) of the 
French Civil Code (Cases of Lamorici'ere Cas. Comm. 19. 6. 51 
and 23,1..52 and Champollion C. Paris 4, 7. 56 - Cass. civil. 
23. 1. 59). 

I. SPECIFIC CASES ILLUSTRATING THE DIFFICULTIES ENCOUNTERED 
BY FRENCH OPERATORS 

1961 - Transport of irradiated fuel from reactor EL 2 and EL 3 
from France to England and from France to the United States, 
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Refusal of shipowners both English and French (in 
particular the British Armament Company, the Compagnie 
Muller, the Ferryboat Company, the Compagnie Generale 
Transatlantique). 

Exceptional use of a warship for carriage to England. 

1963/1964 - Transport of irradiated fuel from reactor E L 3 and MTR 
type highly enriched uranium elements from France to the 
United States and from France to England. 

Similar refusal by the shipowners approached - Project 
abandoned, 

1966 - Carriage of MTR type irradiated fuel from Antwerp to 
Charleston, United States. Shipowner: Regent-Line, London. 

Requirement of total disclaimer of any liability incurred by 
the shipowner under international maritime Conventions of 
foreign na tiona! law. 

1966 - Carriage of uranium oxide from France to Stockholm -
Shipowner:S. V. E. A. , Stockholm. 

Same requirement. 

1967 - Carriage of radioactive waste from Cherbourg to off the 
coast of Portugal (OECD disposal operation) - GEM Line 
Limited,Glasgow, 

Same requirement. 

Some shipowners raised a subsidiary question of indemnity for 
nuclear damage to the ship itself. 

When this question is raised it never has quite the same acuteness 
owing to the fact that the ship always has a limited and known value, 
and there are facilities for shipowners to obtain in each specific case 
cover for nuclear risks under their hull insurance policy. 

Be that as it may, the major difficulty is not there, but in the 
third party liability of the shipowner or maritime carrier in respect of 
which the consignor -operator is rightly or wrongly asked for 
unlimited guarantee, 

Faced with this state of affairs, we can try, while remam1ng on the 
practical plane, to outline possible approaches towards solving the 
difficulties encountered in the past and still persisting today, by 
operators who consign nuclear substances. 

It can merely be said by way of a preliminary that the use of 
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warships and the total guarantee of the shipowners 1 liability, which 
because of its unlimited character can only be validly given by the 
State, are merely makeshifts and they cannot constitute a sound 
solution of the problem which arises. 

There are then two essential lines of approach: 

- to find a solution under existing law; 

- to change the law. 

II. FINDING A SOLUTION UNDER EXISTING LAW 

The word must then lie with the insurers and primarily with the 
"Protecting Clubs". 

It is in practice from these professional consortia that shipowners 
have found security against their liabilities which marine insurers 
already refuse to accept in the conventional field (damage to cargo and 
third party damage beyond the ceilings of liability) and it is only 
because the "Protecting Clubs" have expressly excluded nuclear risks 
from their guarantee (except for the less dangerous categories of 
cargo, such as radioelements or metal and natural concentrates) that 
operators have found themselves faced with the refusal to carry the 
more dangerous nuclear substances (fissionable materials, fuel and 
irradiated waste. 

It is quite obvious that, if this exclusion were annulled, 
shipowners would no longer have any reason to refuse the carriage in 
question. 

It should be noted in this connection that the coming into force on 
31st May 1968 of the new Brussels Convention of lOth October 1957 
on the limitation of shipowners 1 liability, and the introduction of the 
system of indemnities under that Convention into French 
legislation, should make it easier to solve the perhaps specific 
problem of French operators, provided that the case law already 
referred to applying Article 1384 of the Civil Code is in future clearly 
ruled out of Court in every case, including incidents other than 
collisions proper. 

Assuming that no favourable answer can be obtained from the 
"Protecting Clubs", it would then remain to be seen how far the 
liability of shipowners and maritime carriers following a nuclear 
incident could be fully guaranteed: 

- either under a marine insurance policy; 

- or by the nuclear risk insurance pools in excess of the guarantee 
they already give under policies issued to nuclear operators; 
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- or conjointly by marine insurers and nuclear insurers. 

III. CHANGING THE LAW 

The law could be changed in various ways. The following two main 
combinations could be contemplated: 

(a) Amendment of the maritime Conventions and consequential 
amendment of Article 6(b) of the Paris Convention and II( 5) of 
the Vienna Convention on the lines of what has already been 
done in similar fields. Thus: 

- In the International Convention for the Unification of Certain 
Rules for the Carriage of Passengers by Sea of 29th April 1961, 
Article 14 which stipulates: ''The present Convention shall 
not prejudice the provisions of international Conventions 
or national laws governing liability for nuclear damage 11 • 

- In the International Convention on Railway Goods Traffic 
(C. I. M.) of 25th February 1961, Article 64 of which specified 
"The railway shall be relieved of all liability incumbent upon 
it under the present Convention when the damage is caused 
by nuclear incident, and by virtue of special prescriptions 
in force in a Contracting State governing liability in the field 
of nuclear energy, the operator of a nuclear installation or 
any person substituted for him is liable for such damage". 

(b) Amendment of the Paris and Vienna Conventions and 
preparation of a specific enactment on liability in the course 
of the maritime transport of nuclear substances with 
consequential amendment to the maritime Conventions. 

Whatever method is chosen the important thing is that, being more 
fully aware of the difficulties of nuclear operators, maritime carriers 
and insurers should combine their efforts with those of the lawyers to 
arrive at a scheme which no longer raises practical difficulties. For 
this purpose nuclear operators place a great deal of hope in the 
information to be derived from the Symposium which ~s opening today. 
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I. THE NATURE OF THE PROBLEMS 

Delegates will have had the advantage of reading Mr. Cyril Miller's 
paper on "Liability Insurance Cover of Carriers by Sea of Nuclear 
Materials". Mr Miller most lucidly introduces the problems which 
some of the International Conventions pose for the Sea Carrier's 
Insurer. I trust therefore that you will bear with me if there is some 
apparent duplication between what follows and what Mr. Miller has 
written. This paper is confined so far as possible to consideration 
of the practical problems facing shipowners in the field of nuclear 
carriage. 

The majority of these problems are no more serious than those 
encountered in the carriage of any cargo of a hazardous nature -
deciding upon the most suitable stowage, according to the design of 
the ship and the presence of other incompatible cargo is an example. 
On the other hand, nuclear materials tend to create what appear to be 
prejudicial attitudes towards their carriage. Not only the tremendous 
destructive forces released by nuclear weapons produce such fears -
the continuous emission of radiation is an intangible hazard and it 
cannot be compared with the obvious dangers of, for example, an 
inflammable liquid or a corrosive substance, with which shipowners 
and harbour authorities are familiar. 

Notwithstanding the comprehensive safety regulations which govern 
the carriage of nuclear materials there is, without doubt , the thought 
in the minds of many people that "something may go wrong". I belleve 
the passage of time will lessen these fears and the transport problems, 
to which they give rise, will be more easily overcome with the gradual 
acquisition of experience. 

II. THE VALUE OF STANDARDIZED SAFETY REGULATIONS 

The problems outlined above would be unquestionably more 
difficult to overcome if shipowners had to comply with a great variety 
of different national regulations governing the documentation, packing, 
labelling and stowage of nuclear materials. This is a situation which 
unfortunately has existed for many years in respect of other classes 
of dangerous goods but which is now disappearing with the gradual 
adoption of the IMCO Code (1). 

In 1961 the IAEA published Regulations (2) governing the safe 
carriage of nuclear materials by all modes of transport. IMCO, in 
basing its Code on the principles established by the United Nations 1 

Committee of Experts, naturally adopted the IAEA Regulations as the 
framework of the section dealing with radioactive substances. I have 
drawn attention to these points as I feel the situation is unique. The 
various national regulations governing the carriage of other dangerous 
goods evolved gradually in the light of experience of their carriage, 
whereas the comprehensive IAEA Regulations appeared almost 
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concurrently with the advent of widespread transport of nuclear 
materials. 

III. APPLICATION OF THE SAFETY REGULATIONS 

Even with these carefully prepared Regulations, shipowners do 
find obstacles in their paths, For the shipment of certain large sources 
the IAEA Regulations allow competent authorities of countries affected 
by such movements to impose conditions in addition to those stated in 
the Regulations. These additional conditions may seriously handicap a 
shipowner whose vessel is forced to seek refuge in a port of the 
territorial waters of such a country., for instance to effect repairs. 
Such a call, because it is unscheduled, precludes compliance with any 
additional restrictions considered necessary by the Competent Authority 
of that country. But with this type of shipment even scheduled calls may 
be complicated by berthing and cargo handling restrictions imposed by 
th~ Competent Authority. 

Similar difficulties are met when additional restrictions are 
imposed for shipments which are entirely in line with the IAEA 
Principles and where additional conditions are not envisaged in the 
Regulations. An example occurred in 1966 -a Competent Authority 
considered that insufficient guidance was given in the IMCO stowage 
recommendations for large sources generally and irradiated fuel in 
particular. Earlier in the same year the shipment of large sources 
was the subject of a special study by the IAEA and various transport 
organisations, with emphasis on the problems arising during carriage 
by sea. The proposals by the country in question, which included a 
prohibition on shipment by passenger vessels and the installation of 
additional fire extinguishing equipment, would have placed limitations 
on trade without being justified on safety grounds. 

The following illustration of a further type of difficulty is not a 
criticism of the procedure for shipment set out in the IAEA Regulations. 
It is intended to convey a belief that the original consignor may not _ 
always appreciate the limitations of shipping agents, whose function 
in this context, is to arrange shipment of the cargo with the shipowner. 
It is obviously necessary for shipowners to satisfy themselves that 
they have in their possession complete and accurate information to 
enable them to fulfil their duties as carriers. When asked for 
additional details or further documents, shipping agents sometimes 
give the impression that they are ignorant about the nature of the 
cargo or the purpose of related documents. Again, I would not 
wish this to be taken as a criticism of the shipping agents who may 
never have handled shipments of nuclear material previously. In my 
view, consignors appear to assume a knowledge of transport procedure 
on the part of shipping agents where no such knowledge exists, or is 
only very superficial. Since consignors must be conversant with 
carriers' needs they should ensure that all relevant information is 
given to the agents and moreover they should clearly explain to the 
agents the purpose of this information. 
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In the United Kingdom I understand that a standard form of 
consignment note will be introduced for the carriage of nuclear 
materials by sea and other modes of transport, The advantages of 
this scheme are self evident, Such problems with documentation no 
doubt occur in other countries and I feel sure that effective remedies 
have been introduced or are under consideration. 

IV. TYPES OF NUCLEAR MATERIALS AND STOWAGE PROBLEMS 

On a numerical basis radioisotopes would appear to account for 
the greatest volume of international trade in nuclear materials. Such 
isotopes present few practical stowage problems, apart from 
segregation from living accomodation and incompatible goods, In 
particular, unprocessed photographic film needs adequate segregation 
on board ship where the length of voyage may extend to several weeks. 
Although isotope shipments may produce fairly high levels of radiation 
they normally consist of small packages not weighing more than a few 
pounds to a hundredweight or so, But if the isotope is incorporated in 
a piece of machinery the size and weight of such a parcel can present 
handling difficulties. When ships 1 gear has to be used the carrier will 
be restricted to using a hatch served by gear of a suitable lifting 
capacity. On many four-hatch ships such a space is usually 
immediately forward of the centre accomodation and may be adjacent 
to lockers and the bullion room in which photographic film might be 
stowed, 

The largest movement of nuclear materials on a tonnage basis 
probably involves uranium and thorium ores and concentrates. The 
problem here is not so much one of high radiation or excessive unit 
weight but physical contamination of the ship and other cargo, in 
particular foodstuffs. Ores and concentrates may be carried in normal 
strong industrial packages and, under certain provisions of the 
Regulations, in bulk. Under normal transport conditions the packing 
and stowage of these materials must prevent their escape and 
dissemination but the possibility cannot be totally ignored. This need 
not raise doubts in a carrier's mind but is another possible reason for 
berthing and handling restrictions to be imposed on the vessel, 

The most difficult stowage problems are encountered with 
irradiated fuel shipments due to the very high levels of radiation 
emitted, Such materials require reprocessing after a period of use 
in a reactor and these facilities are normally available only in the 
country that supplied the reactor and fuel initially. In addition to high 
radiation, partially expended fuel continues to produce considerable 
amounts of heat, Consequently, the packages in which it is contained 
-these are usually termed flask -must be of massive construction 
to incorporate an adequate level of shielding together with one or more 
heat transfer media, Flasks of this type weigh as much as fifty tons 
and during transport may need to be provided with additional cooling 
arrangement, unless a shipowner, operating a scheduled service to 

166 



a country wishing to return irradiated fuel, could be certain of further 
similar contracts he would be unlikely to undertake the very 
considerable structural modifications to his ship, which includes 
stiffening and building in tanks in which the flasks are immersed. Such 
material, therefore, is almost bound to be carried in ships chartered 
for the purpose and modified by the charterer. 

Heat generation is not only confined to irradiated fuel, it may also 
occur with other large source shipments. Again the packages for such 
materials are designed to dissipate heat during transport and the 
obvious thing to avoid in accidental insulation, for instance by over
stowage with other cargo. Furthermore, other cargo which may be 
dangerously affected by heat emission or commercially spoilt may be 
suitably segregated. 

V. HARBOUR AUTHORITIES 

Under this heading I also have in mind bodies who administer 
international seaways. Mr. Miller's paper refers to the situation 
which arose in 1962 over the use of the Suez Canal and the successful 
conclusion to the following discussions which demonstrated the value 
of soundly based systems of insurance coverage. It is essential that 
passage through an international seaway must be available to any 
vessel desirous of using it. It is equally desirable for the operators 
of a seaway to have confidence in the principles governing the carriage 
of nuclear materials and the protection available to them while such 
cargoes are passing through. 

These comments apply also to harbours, although the effects of 
excessive restrictions in a harbour will probably not have such 
widespread repercussions. The attitude of harbour authorities appears 
to be directly related to the general state of knowledge of nuclear 
materials prevailing in that country. This must be equally true for 
other cargoes but the effect appears to be more pronounced with 
nuclear materials. In the United Kingdom harbour restrictions are 
based on the IAEA Regulations and are applied on a nationwide basis. 
During the drafting of the Code governing these restrictions, 
shipowners were given the opportunity to comment on the proposals so 
that the end product was both realistic and not over burdensome. 

At the other end of the scale we find that it can take several weeks 
merely to establish clearance for handling a shipment through some 
ports. Delays in obtaining clearance mean that the shipowner is unable 
to give prompt delivery instructions to the consignor or shipper. In 
turn the arrival of the cargo at its destination is delayed. This can 
hold up production in factories, research at laboratories and vital 
medical treatment in hospitals. I know of several intended shipments 
of cobalt therapy units for the treatment of cancer which were 
frustrated in this way. These incidents were all the more regrettable 
as similar shipments were moving only two or three years previously 
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to the same destinations and through the same transit ports. The 
information required by some harbour authorities before granting 
clearance confirms that they are unfamiliar with nuclear materials. 
My own Company was asked to indicate the flashpoint of a cobalt 
therapy unit on one occasion. A standardized procedure for port 
clearance and, as far as is practicable, standard handling conditions 
based on IAEA Regulations, seems to be called for. 

VI. INSURANCE COVER OF CARRIERS 

I have left this aspect of the shipowner's problems until last 
because it has already been clearly explained in Mr. Miller's excellent 
paper. Furthermore, it would not be appropriate for me to attempt a 
detailed examination of such problems. The classification of nuclear 
materials as a basis for cover for the shipowner, works very well 
indeed. By reference to the four classes the carrier knows to whom 
he should look for his cover, but here again it is essential that the 
consignor makes sufficient and accurate information available to him. 

There is only one area in which I believe the classification becomes 
somewhat indistinct. The P. &: I. Association test to determine 
whether or not their cover should be made available is applied to the 
substance in its exposed state. I believe I am right when I say that 
doubts have been expressed concerning materials which, because of 
their size, might be regarded as unsuitable. Such a material could, 
for instance, be a large source shipment of an isotope, perhaps 
amounting to several thousand curies. With the inevitable growth in 
the carriage of nuclear materials it is reasonable to expect that the 
number of such large source shipments will increase. The solution 
of this question is, therefore, a matter of some importance to the 
shipowner. 

VII. CONCLUSION 

Delegates will undoubtedly call to mind other problems but in this 
paper I hope I have outlined the principal areas in which the shipowner 
encounters his difficulties. 
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I. INTRODUCTION 

The Intergovernmental Maritime Consultative Organization is the 
maritime specialised agency of the United Nations. Established in 
1959, with headquarters in London, it has, for nearly a decade, 
included in its work programme the development of a unified 
international code of practice for the maritime transport of dangerous 
goods, including radioactive materials. A more recent activity of the 
Organization, begun in 1967, concerns the problems of liability for 
large-scale pollution incident to the maritime carriage of oil. These 
two aspects of IMCO's work are the subject of this paper. 

II. MARITIME CARRIAGE OF DANGEROUS GOODS 

IMCO began its work on the transport by ship of dangerous goods 
as a result of Recommendation 56 of the International Conference on 
the Safety of Life at Sea which convened in London in 1960. The 
specific intention of that Conference was to revise the International 
Convention for the Safety of Life at Sea (SOLAS), a revision which 
involved the inclusion of radioactive materials in the various classes 
of dangerous goods for which detailed provisions are specified. The 
Conference nonetheless requested that IMCO carry out further studies 
in order to prepare a code of safe practice for international maritime 
traffic in dangerous goods. 

In the preceding year, the Economic and Social Council of the 
United Nations had determined that the International Atomic Energy 
Agency should be entrusted with the drafting of recommendations "on 
the safe transport of radioactive substances, provided that they are 
consistent with the framework and general principles of reco mmen
dations of the Committee of Experts on the Transport of Dangerous 
Goods of the United Nations, and that they are established in consultation 
with the United Nations and the specialised agencies concerned". An 
evolution of co-operative study and experience has marked the work of 
all interested organizations in the ensuing years. 

In the development of the International Maritime Dangerous Goods 
Code, IMCO has been able to study and follow both the 1961 and 1964 
versions of the IAEA Regulations for the Safe Transport of Radioactive 
Materials. The Member States of both Organisations have endeavoured 
to realise a co-ordinated and durable framework for safe carriage 
particularly in international transport, of radioactive material, by land 

water and air. 

The commercial movement of radioactive materials on a world scale 
demands an unusual degree of unification and harmonisation of 
technical requirements and measures of administrative implementation. 
Among the most important necessities underlying the need for a 
balanced system for safe transport, national and international, is that 
a package of radioactive materials may be moved by more than one 
mode of transport through several countries on one international 
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journey. IMCO has used the revised IAEA Regulations as the basis 
for that part of the Code (Class 7} concerned with the transport of 
radioactive materials. 

Specific provisions regarding the carriage of this form of cargo 
are detailed in the IMCO Code. A Working Group established by the 
Maritime Safety Committee of the Organization examined, in 
particular, the maritime aspects of package limits and package 
construction. Approval procedures for package design have been 
simplified as much as possible by providing for the acceptance by 
governments of certificates granted by the competent authorities of 
other countries on a reciprocal basis. The prescriptions for stowage 
and segregation from other .dangerous cargoes was a particular 
concern for maritime carriage and has been given detailed 
consideration in the Code. 

The Code prepared by IMCO is now virtually complete and was 
adopted by the fourth session of the IMCO Assembly in 1967 in the 
form of a Recommendation to governments, upon which national 
safety regulations for the transport of dangerous goods, including 
radioactive materials, may be based. 

III. THE PROBLEM OF LIABILITY AND RELATED PROBLEMS 
ASSOCIATED WITH OIL POLLUTION 

The maritime carriage of cargoes of hydrocarbon oils in tankers 
of increasingly large capacity has posed the problem of liability for 
the pollution which may result from the escape of such cargoes through 
collision or other mischance. The problem was epitomised in the 
"Torrey Canyon" casualty. A costly pollution of the coastlines of two 
States brought abruptly to view the lacunae in both national and 
international law as regards principles and rules respecting liability 
for marine oil pollution on such a scale. The governments, the public 
and the press of a number of interested States called at once for the 
creation of a uniform regime, eventually to be embodied in an 
international Convention, to deal with this problem. 

The first step was to examine the nature and essential 
manifestations of the problem and to determine whe.re the present law 
is inadequate. Within a short time after the "Torrey Canyon" incident, 
IMCO had created a Legal Committee from whose initial studies 
emerged the fundamental premise that innocent victims of pollution 
should henceforth be protected by established rules and that ways and 
means of compensating damage from large-scale pollution should be 
found. IMCO with the collaboration of the Comite Maritime 
International has, since June 1967, continued its endeavour to 
formulate the particular elements of an intergovernmental 
arrangement. It is generally conceded that only an economically 
viable solution embodied in a Convention to which a maximum number 
of interested States might adhere would justify the effort. 
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A wide range of considerations arise in this work, and the 
problems involved are notable for resisting separate and distinct 
solutions: a particular approach to one problem colours the approach 
to nearly all the others. Behind most of the putative solutions lies the 
need for an equipoise of many interests, both public and private. 

The IMCO Legal Committee, in outlining the basic configuration of 
the problem, has found little by way of analogy in the sphere of the 
nuclear Conventions. A fundamental difference is that the element of 
menace to human life is virtually without significance in situations of 
large-scale: oil pollution, even though the results of the latter may 
involve a grave financial burden for the victim. Essentially, however, 
the problem of the "Torrey Canyon" incident arises from the magnitude 
of monetary loss to governments and private persons, and the cost of 
preventing, mitigating and compensating for such damage. In this, 
certain analogies to the nuclear problems are not without foundation. 
Nowhere is this more evident than in the area of liability and insurance. 
Moreover, the mobility of oil which has escaped into the sea arid which 
may pollute a wide geographical area is a factor which poses juris
dictional questions akin to some in the nuclear area. 

Having stated this, it must be acknowledged that the distinctions 
between the two forms of hazard come quickly to the fore. The 
solutions presently evolving in the work of IMCO tend to fall 
somewhere between the remedies available under existing law 
{including treaties) concerned with maritime liability - which is almost 
unanimously recognised as inadequate - and the special rules which 
have been created for circumstances of such gravity that no evidence of 
fault may be available after the incident and the higher levels of 
financial liability would surpass normal means of guaranty or 
insurability. 

It is possible at the time of this writing only to describe certain 
trends of thought evident in the studies and documents forming part of 
the work of IMCO in collaboration with the Comite Maritime Inter
national. The basic elements may be described under the following 
topics: 

- Territorial coverage 
- Nature and channelli.D.g of liability 
- Limitation of liability 
- Limitaion of liability in time 
- Jurisdiction 
- Security for liability 
- Assessment of damages 

Each of these elements figures in the study and most are reflected in 
the draft Articles of a Convention prepared on a preliminary basis by a 
Sub-Committee of the Comite Maritime International and examined 

from lstto 4th0ctober 1968 .. 
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1. Territorial Coverage. It is not, of course, intended that a 
treaty regime should violate the pacta tertiis rule; it would apply 
only between Contracting States. Liability would, however, attach, 
under the existing draft text, for pollution damage by the escape of 
oil wherever such escape may occur. The present membership of 
IMCO is sixty-seven States, but the territorial coverage might also 
be influenced by the fact that the prospective Convention would 
undoubtedly be open to the membership of the United Nations . A 
supersession clause may also be mentioned as a feature of the draft. 
It provides that the Convention would supersede any international 
Convention in force or open for signature, ratification or accession 
at the date on which the Convention in question was opened for 
signature, but only to the extent that the superseded Convention would 
be in conflict. Nothing in this clause is intended to affect the 
obligations of Contracting States to non-Contracting States arising 
under such other international Conventions. 

2. Nature and channelling of liability. Some uncertainty is 
evident in deciding whether strict liability is apposite to oil pollution 
incidents, however grave, but a number of States are keen proponents 
of such liability. The intermediate path between strict liability and 
liability based ·on fault proved by the injured party is represented by 
a suggestion that the burden of proof should be borne by the shipowner 
to prove that the escape of oil was not caused by his fault or that of 
his servants or agents. Another opinion is that the shift of this burden 
is insufficient, and that it cannot be reconciled with "channelling" the 
liability to the shipowner alone. That the alternatives of strict or 
faulty liability are directly linked with the question of the party to be 
liable is clear, and one question can hardly be answered without 
answering the other. "Channelling" is a feature particularly consonant 
with strict liability because it identifies the party who bears an 
exclusive burden and must make financial provision to do so. If fault 
enters the picture and the shipowner is able to exculpate himself, the 
argument runs, the purpose of "channelling" is defeated. Yet another 
view is that strict liability may be imposed for oil pollution damage, 
but that there is no need for the shipowner or operator to be denied 
all recourse against negligent acts which may cause the incident from 
which the pollution results. 

A generally held view is that large-scale oil pollution should 
give rise to what is sometimes called "enterprise" liability with adequ
ate security or insurance cover for most predictable situations, but the 

question has· been which industry shall carry the bu·r.den of the that 
security or cover. To channel liability to the carrier has been the 
most evident trend of opinion, in view of the difficulty of identifying 
the cargo owner, but this opinion has not gone unchallenged. Clearly, 
it is the cargo which is the polluting element, and in the present 
condition of the industry there are not as many difficulties in , 
identifying the shipper as there might be in cases of cargoes other 
then oil. On the other hand, it is true that the ownership of an oil 
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cargo can be less fixed and determinable an element in the matter, 
and that to impose the liability on the carrier, who is readily 
identifiable and has control of the cargo, is, in many minds, the 
easier and simpler solution, This solution is reflected in the draft 
Articles, 

These fundamental questions are under consideration at the 
present time and their resolution will make it easier to discern how 
well the prospective Convention would dovetail with existing maritime 
law. While it seems widely accepted that departure from the concept 
of fault liability represents departure from the classical maritime 
law, and that a timely and broadly acceptable treaty solution calls for 
the least possible deviation from the existing system, the present 
working text reflects the opposing view - which strongly favours strict 
liability- by including alternative draft Articles, The draft Article 
which provides for strict liability also safeguards the shipowner's 
recourse for his own damages and allows certain exonerations, e.-g. 
for acts of war. 

3, Limitation of liability. Unless the pollution is occasioned by 
the actual fault or privity of the shipowner, it is agreed that he should 
be allowed to limit his liability, in respect of any one incident, to 
a fixed amount (still to be determined and probably to be calculated 
on the net registered tonnage plus engine room space). The benefit of 
this limitation, as now envisaged, would be reserved to the owner 
who constitutes a fund for the total sum representing the limit of his 
liability. Whether this fund is to be a separate and distinct "oil 
pollution" fund, or to be realised within the context of the 1957 
International Convention relating to the Limitation of the Liability of 
Owners of Sea-going Ships is a question so far decided in favour of the 
former, Some concern has been expressed that a limitation fund for 
these purposes might favour property claims over claims for loss of 
life and personal injury arising out of the same incident. It is 
generally accepted, however, that a greater financial liability should 
be imposed than any now available for compensation of oil pollution 
damage, and an increase of from two to four times the 1957 figures 
for property damage has been accepted as a working hypothesis. 

4, Limitation of liability in time, A provision that rights of 
compensation under the Convention shall be extinguished unless an 
action is brought within two years from the date of the incident has 
been examined with care in view of the possibility of inequities in 
using the date of the incident instead of the date of the damage, One 
suggested solution has been that the two-year period should begin with 
the damage and an· alternative period of five years from the date -of 
incident should be available as an option, 

5, Jurisdiction. A provision of the current draft reserves 
jurisdiction to the courts of a Contracting State within the territory 
of which the pollution damage has occurred. There is also a draft 
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provision consequent upon the establishment of a limitation fund for 
the shipowner to pay the fund into the courts or other competent 
authorities of any of two or more States if pollution damage has 
occurred in such States. The fund, once constituted, would be for 
the court concerned to apportion and distribute. Some opinion favours 
a provision allowing the victim to bring an action in the State of the 
defendant, but this has not been widely endorsed in view of the 
pos.sibility that the defendant might arrange an action and the 
establishment of a limitation fund in a venue convenient to him, with 
a resulting competition between jurisdiction for a share of the fund. 

6. Security for liability. Difficulty has been encountered in 
forecasting the techniques by whi-ch security for liability may be 
assured. It was generally thought, however, that a scheme of 
compulsory insurance , or some other means of assuring financial 
security should be provided for. A suggestion that port clearance 
of ships could be made dependent on production of a certificate 
attesting to adequate insurance of its liability risk added that the crux 
of the question is whether the discretion of becoming a self-insurer is 
to be denied by the prospective Convention and how enforcement of the 
compulsory rule is to be achieved. 

7. Assessment of damages. The circumstances of the "Torrey 
Canyon" incident have made it inevitable that attention should be 
focused on measures taken after a casualty has occurred in order to 
protect the threatened State's coastline, harbours and territorial 
sea, and to prevent or minimise pollution damage. In the assessment 
of damages, according to the draft text, pollution damage for which 
liability will attach will include the cost of preventive measures of this 
character. The loss of profits arising out of. pollution and damages 
for death and personal injury will doubtless be left to the national law. 
As regards the preventive measures taken by the owner of the ship 
which contains the oil, opinion is divided as to whether he should have 
a claim. 

IV. CONCLUSION 

The safety and efficiency of s.ea transport are vital interests of 
IMCO and the Organization's efforts are directed towards assuring 
that these aspects shall be complementary to each other. It would 
be as unwise to fetter the world's commerce by unnecessary legal and 
economic restraints as to ignore techniques by which the safety of life 
and property at sea may be progressively enhanced. With every new 
potential hazard or human risk in the marine environment, some 
breaking away from pre-existing concepts is enjoined. Thus, by 
reducing and confining the offensive nature of dangerous goods in 
transport, important commercial needs are being met. In the same 
progressive spirit, it should be feasible to develop uniform and 
adequate rules of national and international law on third party liability 
and insurance for all aspects of the sea transport of dangerous goods. 
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DISCUSSION 



Mr. KIHLBOM asked Mr. Sousselier whether he might give a 
few more details to complete the picture of what risks must be taken 
into consideration, in particular on the following points: 

1. What would be the effect on a flask ~f the impact stresses 
caused by a high-speed collision where there was structural 
damage to the ship? Would it be more likely that the fastenings 
of the flasks would break and that the flasks would fall over
board or, on the other hand, would the flasks remain in place 
and be crushed by the impact? 

2. What would be the contamination effects on the sea and sea-bed 
of a ruptured flask containing irradiated fuel or a ruptured 
cylinder of UF 6 ? 

3. Mr. Sousselier described the maximum radiation effects of a 
flask subjected to a very severe fire. It would be interesting 
to know how, in his opinion, they affect salvage efforts and 
the possibility of putting out the fire and bringing the vessel to 
a port of refuge, and also to see how professional salvors can 
quickly obtain the expert nuclear advice they need to have 
before commencing salvage operations. 

Mr. SOUSSELIER replied that in all likelihood the flask would be more 
resistant than the structure of the ship as well as the stowing devices. 
It is more than probable that the flask will be undamaged on board after 
the collision. If the flask sank to the bottom of the sea there would 
presumably be no immediate hazard. Eventually, if through corrosion 
there were leaks, the nuclear matter would be dispersed in the ocean 
gradually and the hazard would remain small. For the same reason, 
even if the accident happened in a harbour, there would be little chance 
of increased radiation to a considerable extent in relation to the 
natural radioactivity of sea-water. As to a flask containing UF6 there 
would be no atomic danger but fluorhydric acid would be dispersed in 
the sea. Even if the flask itself were damaged or if the ship burnt and 
sank the result would be gradual leakage and the danger level would 
remain low. Certainly one cannot discount all danger but it would 
undoubtedly be extremely limited. 

Mr. WILLIAMS added that even if a ship carrying nuclear material 
sank offshore the probability of significant contamination would be 
small. This can be demonstrated by the fact that both the French CEA 
and the UKAEA dispose of low concentration streams of fission 
products from their separation plants into the sea and that studies 
carried out both before and during discharge including samples of 
water, animal and plant life and sand taken from a wide surrounding 
area have shown no build-up of fission products. If fuel sinks in a 
transport flask designed to IAEA standards, escape of fission products 
will be very gradual and will be effectively dispersed. 
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M. SHOULTS asked at what depth hydraulic pressure would cause 
rupture of the flask should it fall into the sea following a collision ? 
If, moreover, this were to occur in coastal waters might it not be 
expected that public reaction would force costly salvage operations 
and, if so, at whose cost? 

Mr SOUSSELIER ;replied that the Pegasus flask was fitted with an 
apparatus which allowed water to enter into the flask at a given 
depth. Therefore, crushing or rupture will be avoided. As the water 
will not enter the flask, corrosion of the fuel elements will occur 
only some time later. A certain amount of contamination would spread 
only by diffusion through the opening, and would remain extremely 
limited. 

* 
* * 

Mr. MASAKI, assumed that maritime conventions would eventually 
be amended by adding "nuclear liability exclusion clause" and asked 
whether Mr. Lagorce could not give more details concerning the 
indemnity agreements which shipowners require for carrying nuclear 
materials as cargo. 

Mr. LAGORCE replied that the difficulties arise from the fact that 
although the nuclear operator obtains adequate third party liability 
insurance, the shipowner may still be liable under maritime 
conventions and, of course, nuclear insurers are not in a better 
position to cover this kind of risk than maritime insurers. Under 
these indemnity agreements the shipowners or carriers would be 
held contractually harmless concerning all liability arising from the 
nuclear matter carried. 

The nuclear operator should, if he wishes to subscribe to such 
agreements, have sufficiently large financial security in order to 
be covered for liability which might be unlimited, and he must 
obtain the authorization required to enter into such an engagement, 
or obtain the security from the State itself. 

Mr. WILLIAMS commented that this kind of problem had been solved 
in the United Kindgom where the UKAEA had establish~d an insurance · 
fund which now amounts to some £21 million and, therefore, could 
provide its own indemnity agreement. 

Mr. LAGORCE agreed that this was certainly an excellent solution 
but cautioned that it might not be feasible everywhere either for 
practical or legal reasons. Moreover, it seemed to him that since 
the nuclear conventions covering all third party liability resulting 
from a nuclear incident have been completed it was illogical that the 
operator should still be forced to indemnify the shipowner for his 
liability. 
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Mr. FRENCH made a series of comments on the paper pres en ted by 
Mr Squires on "the practical problems facing shipowners in the 
carriage of nuclear materials". 

l. Paragraph 2 - second sub-paragraph. Revised editions of the 
IAEA Transport Regulations were issued in 1965 and 1967. 

2. Paragraph 3 - first sub-paragraph. The 1967 edition of the 
IAEA Transport Regulations contains eleven package design 
criteria for large sources (C-6. 2. 3. -). A design which meets 
all these criteria requires "the approval only of the competent 
authority of the country in which the package design originates". 
Competent authorities may apply additional requirements for 
designs which do not satisfy these eleven criteria but the 
consignor is required to inform the carrier of these additional 
requirements (C -6. 3.l(d) and C-6. 4). 
It is, of course, not possible to administer for unscheduled 
calls at ports in the event of an emergency (e. g. to effect 
repairs) but it is to be hoped that if the procedure referred to 
above is followed, port authorities will not impose additional 
requirements in such circumstances. 

3. Paragraph 3 - second sub-paragraph. The guidance given in 
the IAEA Transport Regulations as regards stowage is defective 
in some respects. The UKAEA are preparing a proposed 
amendment to these regulations designated to remedy this 
situation. The IMCO recommendations are further advanced 
than the IAEA Transport Regulations in this respect. 

4. Paragraph 3 - fourth sub-paragraph. The standard form of 
consignment note mentioned in this sub-paragraph will be 
introduced for UKAEA consignments. It does not as yet apply 
to other movements in the United Kingdom. 

5. Paragraph 4 - first sub-paragraph. Machinery having radio
active materials (up to specified activity limits) in a non
readily dispersible form as a component part would be exempt 
from the IAEA regulations governing Type A or Type B 
packaging (B-1. 2). If not eligible to be treated on this basis the 
equipment might be packaged in Type A or Type B packaging or 
if this is not feasible the shipment could be specially negotiated 
as a "special arrangement". As an exempt package the 
machinery would not affect photographic film. In other cases it 
would be necessary to move film to a part of the ship where it 
would not be affected by the radioactive materials. 

6. Paragraph 4 - second sub-paragraph. It is not the UKAEA 's 
practice to consign uranium and thorium ores and concentrates 
in bulk in the sense of loading the material loose in the hold. 
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7. Paragraph 4 - third sub-paragraph, The packaging used for 
irradiated fuel shipments is such that "very high levels of 
radiation" are not emitted, Normally the packaging falls into 
the low emission category {white label). 

8, Paragraph 5 - second sub-paragraph, last sentence. In 
addition to the United Kingdom national code of practice for 
the handling of radioactive material in ports and harbours, an 
excellent set of port regulations has been produced by the 
Liverpool port authorities (The Mersey Docks and Harbour 
Board). These regulations reproduce the detail of the IAEA 
regulations to the extent necessary, They would serve as a 
useful model for any other port authority contemplating similar 
regulations. 

9. Paragraph 6 -second sub-paragraph, The UKAEA have always 
taken the line that Protection and Indemnity Associations 
should cover radioisotopes and this is consistent with the 
international nuclear conventions which exclude radioisotopes 
irrespective of their level of activity, 

Mr.SQUIRES thanked Mr French for his guidance on the problems 
raised and said that the very fact that his paper had brought about this 
kind of comment illustrates that at least some of the practical 
problems facing shipowners ought to be short-lived. 

Mr.KLUG asked whether Mr Busha might give some additional 
information with regard to any work which had been carried out on the 
harmonisation and unification between the rules of the IMCO Code of 
Maritime Carriage of Dangerous Goods and those of the International 
Convention on Railway Goods Traffic (CIM of 25th February 1961) 
concerning dangerous goods other than nuclear substances. Such 
harmonisation is very important because the same consignment of 
dangerous goods might often involve carriage by both ship and rail. 
Difficulties often arise, for example, because of the different systems 
of labelling of packages of dangerous goods. 

Mr. BUSHA agreed that this was very pertinent in respect of 
through carriage by both sea and land transport, While he did not 
have the specialised knowledge to venture a reply about recent 
technical developments, he wished, however, to recall that IMCO 
was concerned with ensuring that the transport of dangerous goods as 
classified in the United Nations System should be carried on without 
infringing national regulations in the countries through which, or into 
which, the goods might pass. The United Nations classification 
system had been arrived at by a process of study and harmonisation 
in the ECOSOC Committee of Experts; among the bases of the system 
was the CIM/RID, There was thus a connection between the CIM 
system and that of the International Convention for the Safety of Life 
at Sea. A similar connection existed with the IAEA regulations. He 
assumed that all organisations concerned were endeavouring to 
establish common specifications satisfactory for all modes of transport. 
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Among the many problems which have to be solved by nuclear 
insurers in liaison and co-operation with international agencies, those 
raised by third party liability insurance for the transport of nuclear 
substances are among the most difficult and the most complicated. 
These difficulties arise primarily from the absence of a uniform law 
governing these questions. It is true that international conventions 
on third party liability in the field of nuclear energy introduce a 
special system based on the well-known fundamental principles: 

- exclusive absolute liability of the operator; 

- limitation of liability in time and amount. 

The coming into force of the Paris Convention will to some extent 
make it easier to solve some of these problems. Unfortunately this 
Convention applies only to a few Signatory countries (at present six) 
and the national legislation implementing it is not always uniform. 

The Vienna Convention is not yet in force. 

Furthermore, carriage is not limited to the territory of the 
Convention countries and the law applicable to any possible nuclear 
incident is not always precisely known. The result is that nuclear 
insurers find themselves left in mid-air, sometimes with only a very 
rough general idea of the limits of their commitments. 

It is quite natural that insured persons should wish to obtain 
complete cover against all claims for compensation under any legal 
system which might raise the question of their third party liability. 

I am however bound to call their attention to the fact that insurers 
cannot always provide this and the desire to obtain cover at all times, 
against all contingencies, and in all conditions is likely to lead to 
exorbitant costs, since in the last analysis there is a close connection 
between the content of the guarantees given or desired and the 
economic cost reflected in the premium. 

In recent years, insurers have once again given proof of their 
realism and their vitality by agreeing, in spite of the uncertainty in 
which they often find themselves as to the limit of their commitments, 
to cover the risks arising out of the carriage of nuclear substances. 

Conscious of their traditional mission of providing security, 
nuclear insurers have nevertheless adapted the conditions of their 
contracts to the imperatives of the new Conventions and the new law 
laid down. 

Separate policy on carriage or single policy 

The Conventions introduce a single system of the operator's 
liability both for incidents occurring in his installation and for 

186 



those occurring in the course of the carriage of nuclear substances. 
By laying down the principle of an obligation to insure, they also 
leave it open to the operator to cover his liability for the two kinds 
of incident by a single contract or to subscribe a separate contract 
for each category. Both alternatives are used in: practice, but at 
the present time most Continental insurers are in favour of a separate 
insurance, with two distinct policies on independent and specific terms 
appropriate to the nature of the risk insured. 

Voyage policy or open cover 

These policies may take two forms, either a policy for each 
individual voyage or an open-cover policy. 

Under an open.:cover policy the insurer covers for a fixed period 
all nuclear risks arising out of carriage effected by the insured, who 
is required to give the insurer preliminary notice of the carriage 
effected •. The premium, calculated per voyage, is paid for example 
at the end of each quarter. This is unquestionably a simple and 
flexible form which reduces administrative formalities to the 
minimum. 

Subject matter insured 

Pursuant to the Conventions, the insurer covers the pecuniary 
consequences of the extra-contractual third party liability which may 
be incurred by the operator as a result of one or more nuclear 
incidents arising in the course of or in connection with the carriage 
operation or operations covered. The liability thus covered is that 
arising out of the law applicable to the nuclear incident. 

Where the Conventions do not apply, the policy is limited to 
covering the operator's liability under the law applicable, but only so 
far as the damage is caused by a nuclear incident within the meaning 
of the Conventions, and under the same conditions of insurance, the 
same limitations of amount and time and the same exceptions. 

Persons Insured 

Since all liability is channelled on the responsible operator, the 
only person to be insured is that operator. But wherever the incident 
occurs in a place or in circumstances which may be governed either 
by the national law or a non-Contracting country or by an international 
agreement other than the Paris or Vienna Conventions, other persons 
may be made liable who often ask for cover. In these cases insurers 
are prepared to consider covering these other persons under conditions 

to ·be fixed in the light of the special circumstances . 
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Territorial scope 

Under the terms of the Conventions, the operator 1 s liability does 
not extend to nuclear incidents occurring in the territory of non
Contracting States or to damage sustained in such territory. The 
Paris Convention, in particular, nevertheless specifies certain special 
cases in which the operator is bound to compensate for damage 
occurring in a non-Contracting State. Insurance cover is granted 
whatever the place where the damage is sustained. Insurers never
theless reserve the right to exclude in certain special cases and in 
claims for damages not based on the Conventions certain territories 
out of world cover. 

Length of cover 

Pursuant to the Conventions cover is granted for the whole term 
of transport; where, however, carriage is subject to previous licence 
the cover takes effect only fr~ ~ the corning into force of the licence, 
even if the contract of insurance was concluded before such date. 

Cover does not extend to claims for compensation brought after 
the expiry of the period of limitation of ten years after the nuclear 
incident or, where appropriate, the period of three years, as 
specified in certain national legislation. 

Where nuclear substances have been stolen, lost, jettisoned or 

abandoned in the course of carriage, insurance cover extends only to 
ten years after the date of theft, loss, jettison or abandonment. 

Amount of cover 

The Conventions fix a maximum amount for the third party 
liability of the operator per nuclear incident. Policies issued by 
nuclear insurers only cover a certain amount per carriage. Therefore, 
if a number of nuclear incidents occur in the course of the same 
carriage, a most unlikely thing, the insurers would only cover the 
consequences of subsequent incidents up to the amount of guarantee 
fixed by the contract, less any indemnities already paid in respect of 
previous nuclear incidents (degressive cover policy). 

Where the incident occurs in a place where a legal system other 
than that under the Paris or Vienna Conventions may apply, the 
question may arise whether claims for compensation under such other 
system can be covered by the same single guarantee. 

While Article VII of the Vienna Convention specifies that the funds 
provided by insurance pursuant to that Convention shall be exclusively 
available for compensation due under that Convention, a different 
interpretation of Article lO(c) of the Paris Convention is possible. 
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It is therefore extremely important to emphasise that the 
provision to the operator and possible other persons of two amounts 
of cover which can be aggregated may face nuclear insurers with a 
problem of subscription capacity which has not yet been solved. 

Exclusions 

The main exclusions specified in policies are those specified in 
the Conventions. They relate in particular to damage resulting from 
acts of armed conflict, hostilities, civil war, insurrection or grave 
natural disasters of an exceptional character. 

Although the Conventions exclude from the third party liability of 
the operator only damage resulting directly from one of the ·events 
listed above, insurers consider that they are not required to be 
responsible for the indirect consequences of armed conflict, hostilities 
civil war or insurrection. 

Furthermore, insurers will not cover damage resulting directly 
or indirectly from a grave natural disaster of an exceptional character 
even if national law includes this damage under the operator's liability. 

Insurers will not cover nuclear damage due to the transport of 
military devices whatever the conditions of their use. They consider 
that such damage should be compensated by the public authorities. 

Policies also exclude damage caused to the installation of any 
liable operator and to goods on the site of such installation for use in 
connection therewith. 

Questions of damage to the means of transport and to the 
substances carried are the subject of another paper. 

Modification of the risk 

If during the course of carriage, risk is increased either 
deliberately or through the circumstances of the carriage, the insurer 
should be entitled to call for a supplementary premium proportionate 
to the increase in the risk. 

Cancellation 

The conditions for the cancellation of insurance contracts have 
been adjusted to the requirements of the Convention. Thus, 
cancellation cannot take effect during the course of transport. 
Furthermore, the insurer cannot terminate an open-cover contract 
except on not less than two months 1 notice in writing to the competent 
public authority. Other cancellation conditions are similar to those 
contained in insurance contracts. 

189 



Payment of security 

There is one final question which is worth attention. It is possible 
that after a nuclear incident, some authorities might sequestrate the 
means of transport and its cargo to secure the rights of the injured 
parties. Insurers think that the issue to carriers of a certificate of 
financial guarantee countersigned by the competent authority is a 
valid guarantee for any other country whether a Contracting Party or 
not. They consider that in these circumstances the payment of 
security is not required and they are not prepared to do so. 

The above is a brief summary of the normal conditions on most 
European markets for the insurance of third party liability for the 
carriage of nuclear substances. 

Other speakers will deal in detail with the main difference.s which 
may exist among certain markets and some important questions which 
have not been touched upon in this paper. 
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I. INTRODUCTION 

The last paper, introduced with such competence by my companion 
Mr. Lacroix, points out that the Conventions permit a nuclear 
installation operator to cover his liabilities for site and transit 
categories occurrence, causing damage under either one policy or 
under separate policies for each category. 

My paper is intended to provide an example of the system where 
a single Public Liability issued by a nuclear Pool is used but, to 
follow the special purposes of the Symposium, I have concentrated on 
the transit aspects. 

There is one further introductory comment I should make; namely 
to emphasise that the United Kingdom legislation provides for two 
distinct types of nuclear installation operators. On the one hand there 
is the United Kingdom Atomic Energy Authority which. like a 
Government Department is not required to insure,as compensation 
to meet their nuclear liability is provided under the legislation out of 
public funds, though in practice, they have from time to time insured 
in the general British Market, some of their movements of nuclear 
substances. 

The other main category of operators are those who are required 
to be licensed, and to insure or provide other financial security as, 
for example, the Electricity Boards who run the nuclear power 
stations. It is with licensees that my paper is primarily concerned. 

The liabilities of the operator under the Convention for the 
movement of nuclear substances are duly imposed on the licensee by 
U.K. Legislation, and in turn covered in the comprehensive site and 
transit insurance provided by the British nuclear Pool supplemented 
by public funds where necessary so that at least £5M per occurrence 
is available. 

As you may know, we in London, are rather proud of the magnificent 
tailoring standards of the Saville Row shops; one of their suit fits like 
a glove. The British Nuclear insurers contend that their policies fit the 
needs of their customers just as closely. If a liability is in the Conven
tions, you will find it in the British Nuclear Installations Act 1965. If 
it is in the Act, it is in the Policy. 

From the licensee's point of view, no further cover seems to be 
necessary. The extent of his statutory (tort) liability under the Act is 
so wide as to leave little room for any additional contractual liability; 
it includes: 

- damage to the means transport; 
reimbursement of a carrier who has paid a claim for nuclear 
damage under an international transport convention; 
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- reimbursement where the occurrence takes place within the 
territorial limits of a non-Contracting State, and payment is 
made by virtue of the law of that country, and by a person who 
has his principal place of business in a Contracting State or is 
acting on behalf of such a person; 

- liability for damage suffered to or on a British ship or aircraft 
even in a non-Contracting State, 

I would hope, therefore, that a carrier who might be transporting 
nuclear substances for the account of a United Kingdom operator would 
also feel that his essential needs have been met. The United Kingdom 
having opted in its ratifying legislation for the "widest" range of 
protection for carriers as well as other suppliers of goods and 
services consistent not only with the letter but also the spirit of the 
Paris Convention, and having moreover adopted a level of financial 
security more than twice the minimum required under the Convention, 
it would certainly seem as if the carrier need have little cause for 
concern, at least in "Convention areas", which I suppose are our 
primary consideration, 

However, I realise from what has already been said at the 
Symposium that .some gap of substance between the protection 
afforded the carrier by Convention channelling provisions 
complemented by the operator's insurance on the one hand, and the 
carrier's own direct liabilities on the other, may emerge. 

Should this happen we shall be ready to join with the other 
insurance interests represented here to try - in the light of our 
respective roles - to find an appropriate solution to the problem, 

II. FINANCIAL SECURITY 

(i) United Kingdom Atomic Energy Authority 

Under the 1965 Act, provision is made whereby the financial 
security in respect of their sites' liability or for transits on their 
behalf is provided out of public funds, In the case of incidents 
involving nuclear substances occurring in the United Kingdom or 
other countries which have ratified the Brussels Supplementary 
Convention or on the high seas, provision is made for meeting 
claims up to £ 43 million per occurrence out of public funds on the 
corning into force of that Convention. Furthermore, there is provision 
in respect of nuclear incidents within United Kingdom jurisdiction 
for further public funds to be provided, subject to Parliament's 
agreement, to meet all valid claims. In the case of incidents 
involving nuclear substances occurring in States ratifying only the 
Paris Convention, compensation of damage for which the UKAEA is 
liable is limited to £5 million per occurrence. 
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(ii) Licensees 

Section 19 of the 1965 Act makes compulsory provision for 
insurance or other financial security to be held by a Licensee against 
the absolute liability for injury or damage imposed on him by the Act. 
He is required to provide such cover as the Minister of Power with 
the consent of the Treasury, may approve, either by insurance or 
other means, for damage arising either from a nuclear incident on 
the site or involving nuclear substances in the course of transport on 
his behalf. For each site, the amount of cover is to be an aggregate 
of £5 million in respect of all accidents arising during a "cover 
period", which is normally expected to be the period beginning with 
the issue of a licence and ending with its termination. To cover the 
possibility that an accident will occur which involves a large call on 
this cover, the Minister has power to issue a direction which would 
terminate the "cover period". This would have the effect of "ear
marking" the original £5 million cover to meet claims arising out of 
that incident, or out of any minor occurrences before that incident. 
The Licensee, assuming that he is permitted to go on using the site, 
must then provide fresh cover of £5 million against anything 
happening in a new cover period. 

In the unlikely event of the £5 million insurance cover proving 
insufficient to meet claims under the 1965 Act, public funds are 
available to bring up the amount of compensation available to that at 
the disposal of the UKAEA. 

III. THE BRITISH POOL "ACT" LIABILITY INSURANCE POLICY 

The Licensee's £5 million cover for his site and transit liabilities 
is provided by the Public Liability Policy is sued by the British Pool. 

The policy is a contract for a period of insurance of twelve months 
renewable by endorsement, and divided into three parts. The first 
provides the financial security required by the licensee in respect of 
his nuclear liability for injury or damage up to an aggregate of £5 
million for the cover period; this aggregate limit applies irrespective 
of the number of periods of insurance for which the same cover period 
may be in force. Part II provides purely non- nuclear cover in 
respect of accidents on the site for a separate limit of liability which 
the Insured selects in the ordinary way. In Part III cover is given for 
costs: there is a limit of £500,000 in respect of costs arising under 
Part I; costs with regard to the non-nuclear cover given by Part II are 
as usual unlimited. 

The financial security under Part I applie-s, of course, to the 
statutory (tort) liability of the licensee under the 1965 Act and not to 
any additional liability assumed by him under contract such as might 
arise if an operator undertook to indemnify a carrier in respect of any 
damage in non-Contracting States exceeding the amount payable under 
an international transport convention or nuclear damage to a ship 
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·where the installation State exercises its option under the convention 
of excluding damage to the means of transport. Nor does Part II apply 
to contractual responsibility. The nature of the liability covered by 
this Part is liability at law for negligence to third parties and not 
other liability as, for example, that assumed under contract. 

Regulations made under the 1965 Act ensure that the Convention 
requirements for a Certificate of Insurance in respect of transits at 
the responsibility of a United Kingdom operator are met. The existing 
form of Certificates states that £.5 million is available from insurance 
or public funds. 

Part I of the policy allows claimants up to ten years during which 
to commence an action to establish a claim in respect of a nuclear 
incident occurring during the periods of insurance, on or in connection 
with the use of, the site or associated transport of nuclear substances. 

A two months cancellation clause is included. In the case of 
nuclear substances in the course of carriage, cover continues so long 
as there is a liability under a certificate of insurance in respect of a 
transit commencing during the currency of the policy. 

Damage caused to the means of transport is to be satisfied out of 
the £5 million insurance or public funds provided an appropriate 
specified sum is available to meet other claims. Claims which cannot 
be fully met because of this provision are to be met as Parliament 
may determine. 

In conformity with the scope of the 1965 Act, the policy applies in 
general to damage in Contracting States and on the high seas but not 
to damage in non-Contracting States apart from the following exceptions: 
under the 1965 Act, a licensee is liable for damage suffered to or on a 
British ship or aircraft everi in a non-Contracting State and the policy 
covers this. It also provides for the reimbursement of a carrier or 
anyone else who has paid a claim for nuclear damage under an 
international transport Convention and for reimbursement where the 
occurrence takes place within the territorial limits of a non-Contracting 
State and payment is made by virtue of the law of that country and by 
a person who has his principal place of business in a Contracting State 
or is acting on behalf of such a person. 
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I. NUCLEAR TRANSPORT LIABILITY INSURANCE IN JAPAN FOR 
THE NUCLEAR OPERATOR AS A CONSIGNOR OR A CONSIGNEE 
OF NUCLEAR FUEL 

1. The framework established in 1961 

The Japan Atomic Energy Insurance Pool was established in Tokyo 
in March 1960 soon after "nuclear energy insurance" as a new class 
of insurance was licensed by the Ministry of Finance to twenty non-life 
Japanese insurance companies. (Six foreign insurance carriers or 
organisations obtained similar underwriting rights in Japan in early 
1961 and joined the Pool in April 1961). The entry into force of the 
Nuclear Third Party Liability Laws (Laws Nos. 147 and 148 of 1961) 
was dependent on the Cabinet Orders for Enforcement being finalized. 
The Pool has since been issuing Nuclear Energy Third Party Liability 
Insurance Policies for land-based nuclear site operators in Japan as 
well as Material Damage Insurance Policies as required, A third 
insurance policy ofthe Pool, the Nuclear Fuel Transport Liability 
Insurance Policy has been available for nuclear site operators as 
consignees or consignors of the nuclear fuel. Under Article 7 of the 
Japan-Ux:-ited States Agreement of 1958 (and in analogy Section 53(e)(8) 
of the United States Atomic Energy Act of 19 54) the Japanese Govern
ment has held the USAEC harmless in respect of all clean enriched 
uranium received from the latter in Japan and transferred liability to 
each of the Japanese nuclear site operators. In certain cases, WJ;'itten 
contracts were concluded between a United States supplier manufacturing 
firm and a receiving Japanese nuclear operator under which the latter 
assumed the transport liability as from the time when the fuel was 
delivered to the operator at a port, or an airport, in the West Coast 
of the United States. 

The competence of underwriting power of the Pool in the field of 
transport liability insurance was first recognized with respect to the 
transport ofirradiated fuel elements in July 1961, and similarly its 
competence with respect to clean fuel elements was recognized one 
year later. During 1961, the main lines of the Transport Liability 
Insurance Policy Conditions were established. A basic principle of 
these Conditions has been the designation of a nuclear operator as the 
insured letting him hold harmless such other parties as a shipping 
company, or other carriers concerned , with respect to nuclear. damage 
suffered by a third party, by the means of transport actually laden, or 
by other cargo, passengers, or by the crew on board. The relevant 
wording of theNuclear Transport Liability Policy·at the end of 1961 is 
set ·out in Annex B to this paper. 

2. Developments in,.l961 and 1963 

In 1962, Mr. N. Kihlbom of the Swedish marine insurance market 
wrote as follows: 
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"It seems reasonable to assume that some carriers may demand 
a contractual indemnity from the operator in respect of possible 
nuclear damage to the means of transport, and that the operator 
therefore, in respect of each transport, may have to .iake out 
not only a liability policy covering his limited liability towards 
third parties under the Paris Convention, but also an additional 
policy covering possible nuclear damage to the means of 
transport itself. " 

"One feasible method successfully used in cases of carriage by 
sea is for the operator to give an indemnity agreement to the 
carrier, under which the operator undertakes t 0 hold the carrier 
harmless in respect of any third party liability which the 
carrier may incur because of a nuclear incident in the course 
of carriage of a specified consignment of nuclear substances. " 

In 1963 the Japanese Pool heard the personal views of an expert 
engineer, Mr. N. F. C. Bishop of UKAEA {who was designing a cask 
for sending the irradiated magnox nuclear fuel from Latina to a 
reprocessing plant in the United Kingdom) which tended to endorse the 
Japanese practice of holding the carrier harmless. In other words, we 
confirmed in 1963 that nuclear hazards that could be conceived in the 
course of transport of the irradiated fuel would include: 

(1) Criticality risks {Note 1) . 

{2) Leakage of radioactivity due to the mechanical breakdown of 
casks arising from a collision or other accident concerti.ing the 
means of transport, or mishandling at the time of loading or 
unloading of the casks. 

{3) Meltdown of the fuel caused by a failure in.removing decay 
heat, or by outside fire or excessive solar heat over the deck 
on which the casks will be set. 

{4) Bodily injury by over-exposure to the ionizing radiation 
emitted from the surface of the casks. 

Mr. Bishop had suggested that the dropping of a cask or the 
collision between a railway wagon loaded with a cask and a bridge 
would constitute the maximum conceivable transport accident. This 
opinion induced the Japanese Pool to examine the possibility of there 
being a break in the chain of cause between the carrier's negligence 
and nuclear damage {Note 2). 

II. THE OPINION OF THE NUCLEAR INSURANCE POOL ON LEGAL 
DI'FF.ICUL'i'!ES ARISING FROM CERTAIN BASIC PRINCIPLES 
:UNDERLYING THE VIENNA AND PARIS CONVENTIONS 

1. Article II(!) of J;he Vienna Convention and Article 4(a) and (b) of 
the Paris Convention 

As far as land-based nuclear .reactors are concerned, the Vienna 

199 



and Paris Conventions are compatible with national nuclear liability 
legislative Acts. The nuclear operator's liability is recognized as 
"absolute", "exclusive or channelled", "limited in amount and time", 
and "secured by financial protection". Even in the United States of 
America where the relevant provisions of the Atomic Energy Act 
still remain as originally enacted in 1957, an amendment of its 
Regulations proposed by the USAEC in 1968 would pave the way for 
"absolute liability"; while, in respect of "exclusive or channelled" 
liability, other countries receiving nuclear fuel from the United States 
have been holding the lessor, the USAEC, harmless as if assuming 
by contract both the products liability and liability for negligence, as 
well as the bailee's liability. (Note 3). 

A problem in the field of carriage of nuclear fuel consisting of 
enriched uranium (particularly of the irradiated nuclear fuel contained 
in a cask) arises from the fact that the products'liability would 
naturally lie with the consigning nuclear installation operator, and that 
nuclear liability for negligence in respect of an accident in the course 
of transport could lie with him, too, unless he retransfers it by a 
specific prior agreement with a carrier or a shipping firm. 
Nevertheless, the shipping firm could even demand that the consigning 
nuclear installation operator leave the shipowner's nuclear liability 
towards the passengers, the cargo and the crew on the shoulders of 
the nuclear operator (Note 4). 

Under both Article II(l) of the Vienna Convention and Article 4{a) 
and (b) of the Paris Convention, either the shipping or receiving nuclear 
operators shall, primarily, assume the nuclear transport liability 
pursuant to express terms of a hold harmless. In the absence of such 
express terms, either the shipping or receiving nuclear operators 
shall be held liable for nuclear damage in the course of transport 
depending on the point of delivery or any other point where the taking 
in charge of the nuclear material occurred, implicitly or explicitly. 

If these basic principles could easily be amended during the course 
of ratification of the two Conventions, the Bilateral Agreements 
concluded between the USAEC and the respective receiving Go'-;ernments 
of the enriched fuel, and the private contracts under which the ultimate 
utilizing nuclear operators hold harmless the original supplier of the 
fuel, the contractually channelled liability would, more or less, be 
affected or loopholes created, thus causing great difficulty. 

2. Article II(2) of the Vienna Convention and Article 4(d) of the Paris 
Convention 

In the field of nuclear transport liability, a gap in the principle of 
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channelled liability would be widened. if common carriers were to 
become "persons liable" in respect of nuclear fuel as a cargo. Under 
a restrictive interpretation of Article II(2) of the Vienna Convention, 
a specialised or professional carrier of nuclear material and, if a 
broader interpretation is given, a through transporting agent as well 
as a specialized or professional firm handling radioactive waste could 
be held liable, just as a shipowner, an air carrier or an inland 
transporter, on condition that a country ratifying the Convention 
provides specifically in its nuclear liability legislation for the 
assumption of such liabi!'ity at the request of. the carrier or person 
handling radioactive waste, and with the consent of the· operator. The 
last proviso would mean that the nuclear operator in question could 
retransfer his assumed liability to another person such as a professional 
carrier of fuel. 

The corresponding provision of Article 4(d) of the Paris Convention 
could be interpreted in a similar manner. 

3. Article II(5) of the Vienna Convention and Article 6(b) of the Paris 
Convention 

The writer endorses what was stated by Mr. Lagorce in "Liability 
and Insurance in the Transport of Radioactive Mate'rials" (Chapter 18 
of "The Safe Transport of Radioactive Materials" Pergamon Press, 
1966). The writer understands that Mr. Lagorce considered that the 
age-old common law principle which would normally assume that the 
carrier shall be the person liable in tort could not be acceptable, 
notwithstanding paragraphs 34-36 of the Expose des Motifs of the Paris 
Convention, so much the more so that the international agreements on 
transport have not been able to provide a solution to a problem, "the 
facets of which were entirely unknown at the time the agreements were 
drawn up". 

The target of criticism would thus be restricted to the apparent 
applicability of the International Convention Relating to the Limitation 
of Liability of Owners o!f Sea-going Vessels (the so-called Brussels 
Convention of 1924, as amended by 1957) whi~h has been the basis for 
the Protection and Indemnity Insurance clubs in their insuring the 
shipowners' overall liability up to the limit per ton basis (Note 5). 

The British Nuclear Installations Act 1965 could be referred to, in 
this connection, insofar as its Section 12(l)(b) and (4) has restricted 
the term "international convention in the field of transport" to those 
conventions under which carriers, be they marine or aviation carriers, 
would be held liable to cargo owners and passengers due, partly, to a 
breach of contract of carriage as a bailee,. and not due to liability for 
tort under the common law. The writer is not sure whether the British 
Government entered a reservation on this particular point in ratifying 
the Paris Convention. 
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4. Article IV(5)(b) of the Vienna Convention and Article 3(a){ii)(2) 
of the Paris Convention 

The exception to the nuclear operators 1 liability with respect to 
the means of transport could be reversed by applying Article IV(6) of 

the Vienna Convention and Article 7{c) of the Paris Convention. In 
other words, Pool Policies being is sued for the interests of Japanese 
nuclear operators (shipping or receiving the nuclear fuel) could compel 
them to indemnify nuclear damage to the means of transport, 
particularly since the Japanese insurance companies do not like to 
delete the Nuclear Exclusion clause in the marine hull standard 
insurance policies which they issue. Insofar as the Pool Nuclear 
Transport Liability Policies indemnify nuclear damage to the means 
of transport, carriers could not be the person "insured" in order to 
avoid a cross liability. One may not become liable to himself (Note 6). 

5. Article IX(2)(a) of the Vienna Convention and Article 6(d) and (e) 
of the Paris Convention 

These provisions which are open to criticism could be sustained 
only if a non.;professional carrier such as a shipping firm indemnifies 
for nuclear damage in order to avoid the arrest of, or a lien on, his 
means of transport in foreign waters. Section 14 of the 1965 British 
Nuclear Installations Act prevents, however, claims against a nuclear 
operator giving rise to a lien on any ship or aircraft (Note 7). 

These provisions would, therefore, remain open to criticism until 
the "pre-eminence of international transport agreements", as referred 
to by Mr.Lagorce, could somehow be solved, perhaps by means of 
inserting a nuclear exclusion provision into the conventions in the field 
of transport. 

6. Article III of the Vienna Convention and Article 4(c) of the Paris 
Convention. 

An experienced insurer would feel that "a certificate issued by or 
on behalf of the insurer" for "the operator liable", with which a 
"carrier" shall be provided, should never become multiple insurance 
policies. In other words, even if a common carrier or a person other 
than the nuclear operator may pay compensation for nuclear damage 
under an international convention or under the law of a non-Contracting 
State,·. such a common carrier should not take out a second or. a 
contingent certificate from an insurer who could acquire the right of . 
subrogation against "the operator Uable" protected by the prima·ry 
"certificate". 

In case an exceptional contingent liability insuriince cover if! taken 
out by a common' catrie.t'. such a cover should be provided with a 
"waiver o£ right of retours.e" with respect ·to a nuclear. indemnity. 

Where there is a semi-catastrophic risk to be insur·ed, be it a 
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nuclear risk or an aviation risk of the jumbo age, insurers of the 
world would avoid a ca:'lcading of insurance policies, or the multiple 
insurances which would possibly cause a conflict between the insurers 
due to the possibility of subrogation. 

If it is accepted that the "certificate" should, as a rule be single, 
and that a cascading· of insurance policies should preferably be avoided, 
then, a "certificate issued by or on behalf of the insurer" may, as is 
done by some marine insurers, "cover the liability which may arise 
from any cause whatsoever of the consignor and/ or consignee and/ or 
carrier" insofar as no channelling of liability has preceded the shipment 
and no coverage of the means of transport is meant, Under a Nuclear 
Pool Policy, however, it would be rather usual to cover nuclear damage 
to the means of transport, excluding, at the least, a carrier not named 
in the Pool Policy from the definition of the person insured. 

7. The Oil Tanker Torrey Canyon Disaster of 18th March 1967 

With regard to causation, it is possible to distinguish between 
nuclear cargo in a cask and oil cargo ~n a super-tanker. In the former 
case a nuclear operator consigning the nuclear fuel would be the person 
liable for ultimate nuclear damage notwithstanding that a negligent 
captain or a pilot caused a stranding , a collision, a fire, a crushing 
or a dropping in handling. One may perhaps recognize a break in 
causation between a precedent negligent act and the ultimate nuclear 
damage. ·That would have been intended by the International Atomic 
Energy Agency (IAEA) when it standardized the casks for packaging 
the nuclear materials to be transported from consigning nuclear 
installation operators. 

The Agreement reached at the Council of the Inter-governmental 
Maritime Consultative Organization (IMCO) :would not be in conflict 
with the analysis referred to above insofar as it contained the 
following recommendation: 

"The liability of the owner or operator of a ship or the owner of 
the cargo for damage caused to third parties by accidents to the 
ship involving discharge of persistent oils, etc. and in particular, 
whether it would be advisable: 

(a) to make some form of insurance of the liability compulsory; 

(b) to make arrangements· to enable governments and l.njured · 
parties to be compensated for the damage due to the casualty 
and the costs incurr.ed in combating pollution in the sea and 
cleaning polluted property. " 

. It would be reasonable to consider that the owner or operator of the 
nuclear cargo should b-e a person liable even after expected progress 

in "international standardization in t:~raini.ng and qualifications of officers 
and crew", and i:n "the amendment of Chapter 2 of the International 
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Convention for the Safety of Life at Sea 1960, for control, design, 
construction and equipment (Note 8). 

The idea of a "Combined Transport Operator" under a new era of 
the container traffic and under a through bill of lading has emerged in 
the recent studies of the Comite Maritime International (CMI). The 
strict liability of the "Combined Transport Operator" as provided by 
the Draft Conve~tion No.6 (Genoa Draft) would however be attenuated 
by a small list of exceptions (insufficiency of packing where the Shipper 
undertakes the operation, deficiency in a cargo container when the 
container is supplied by the Shipper, inherent vice or nature of the 
goods, cause or event which could not be avoided or the consequences 
whereof could not be prevented). 

As legally defined under Article 1 of both the Vienna and Paris 
Conventions, "Nuclear Incident", if read with "Nuclear Fuel" and 
"Radioactive Products or Waste", would fall within the meaning of 
"inherent vice or nature of the goods". 

Insofar as Article ri(5) of the Vienna Convention and Article 6(b) of 
the Paris Convention are concerned, "any international agreement in 
the field of transport" which is in conflict with, or constitutes a gap 
in the exclusive liability of a nuclear operator shipping or receiving the 
nuclear fuel would, in the long run, be amended. 
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ANNEX A 

1. The decision of the British P. I. insurance clubs might have been 
judicious insofar as the maximum conceivable nuclear damage 
would have no connection with the tonnage of a carrying ship, 

2. In 1963, we were informed of a draft rating formula conceived by 
a Continental European Atomic Energy Insurance Pool which, if 
revised, would fit well with the terms of the Japanese policy {as 
shown in Annex B). The revised draft rating formula is as follows: 

Basic Premium = (basic points x ax b) x conversion factor into 
yen, 

Actual Individual Quotation = Basic Premium x c x d x e 

Where, 

(1) The "£~if ..P£!12!~ ", denoting the relative hazardous properties 
potentially contained by each nuclear consignment could be 
assigned in accordance with quantity in weight, critical mass 

(2) 

in mind, and intensity of radiotoxicity in respect of clean fuel or 
with radioactivity in curie in respect of irradiated fuel. 

The coefficient ~~~denotes as additional points starting from 
l. 0 for a solid metal fuel, to be gradually increased up to a 
maximum 2. 0 as physical forms may be pellets, powder, 
liquidity or gas. "a" could further be increased up to a 
"maximum 3. 0 when a fuel is gaseous and chemically explosive, 
while chemically and spontaneously combustible, volatile, 
normally combustible or corrosive characters would be 
assessed to increase "a" by up to 2. 5. 

(3) The coefficient :_:~~denotes another additional point for the 
weight of a cask if it exceeds 5 tons, "b" would be a neutral 
l, 0 when the packaging corresponds to Type A packaging under 
IAEA Regulations, while it would be a deducting figure 0, 8 
when the packaging corresponds to Type B packaging (the 
safest type) under IAEA Regulations, 
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yen to convert a point into a liability insurance premiUm per 
nuclear transport for a limit of indemnity of Y5, 000, 000, 000 
{$13, 700, 000). 

{5) The coefficient •.:_c~: denotes a loading factor in respect of an 
actual voyage or flight, taking the U.S.A. West Coast-Japan 
route as the neutral 1. 0. 

{6) The coefficient ~i:: denotes a mode of insurance coverage. 
The figure would be less than O. 75 if the insurance excludes 
damage to means of transport and other cargo, passengers 
and crew as well. 

{7) The coefficient ~~~ denotes a sum insured or a limit of 
indemnity. The figure would be 0. 5 if the limit of indemnity is 
Y500, 000,000 {$1, 370, 000). 

3. The USAEC has itself been cognizant of the problem in its 
"Discussion of whether the Price-Anderson Act should be amended 
to establish the basis of liability" as presented by "Selected 
Materials on Atomic Energy Indemnity Legislation, June 1965 1'. 

4. Such a desire on the part of carriers to be exempt from any 
nuclear liability would seem to be reflected in the negotiation 
undertaken by the General Council of British Shipping which 
resulted in the UKAEA's providing an indemnity, since 1962, for 
each shipment of nuclear fuel on behalf of the UKAEA. It remains 
uncertain, however, whether the UKAEA has been assuming the 
transport liability itself, or, rather, remains simply a guarantor 
for the carrier's liability. The enactment in Britain of the Nuclear 
Installations Act of 1965 has probably changed the situation. 

{See N. T. Wright "United Kingdom Practice on Insurance and 
Indemnity during Transport of Radioactive Materials", Chapter 19 
of "The Safe Transport of Radioactive Materials", Pergamon Press, 
1966). 

5. This Convention has not been ratified by Japan. The Japanese 
Shipowners preferred, in 1957, the application of Section 690 of the 
Japanese Commercial Code which provides for the limitation by 
means of the abandonment of the ship and freight. 

6. The writer has been recommending to the Japanese marine hull 
underwriters deletion of the Nuclear Exclusion clause at least in 
time for the first nuclear powered vessel. 

7. In a recent publication, "Law Relating to Nuclear Energy~' 
Butterworths London, 1966 , Harry Street and F. R. Frame stated 
that Section 13 {5) of the 1965 British Nuclear Installations Act 
provided the carrier who reimbursed the nuclear damage, with 
the right of subrogation when he had made the payment under any 
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of such three exceptions to the principle of channelling the nuclear 

liability on to nuclear operators as the Conventions specifically 
enumerated under Section 12(4), i.e. the Hague Rules of 1924 
concerning Bills of Lading, the Warsaw and Hague Conventions 
concerning Air Carriers, and the Geneva Convention of 19th May 
1966 concerning International Road Carriers. 

8. Fire safety rules are provided in Japan under the Fire Brigade 
Act. Fire liability is not, however, imposed on building owners 
who are responsible under the safety rules. 
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ANNEX B 

The wording of the Japanese Nuclear Transport 

Liability Policy 

Policy Face 

The Insured 

Name: 

Address: 

Amount Insured: 

Premium: 

The point from which the transport shall begin 

Date expected: 

Place: 

Operator of originating nuclear installation 

Name: 

Address: 

The point at which the transport shall end 

Date expected: 

Place: 

Operator of receiving nuclear installation 

Name 

Address 
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Specifications of the nuclear-hazard material 

{a) Material: 

{b) Quantity: 

{c) Packing: 

Means of transport 

By 
By 
By 

from 
from 
from 

to 
to 
to 

, thence 
, thence 

Agreement, Arrangement, or Certification, if any: 

(1) Agreement by which the Insured expressly has assumed the 

nuclear transport liability. 

( 2) Prior Arrangement between the Insured and a carrier under 
which the Insured will assume, or be exempted from, 
liability with respect to the nuclear damage to the means of 
transport actually laden, or from a part of the carrier's 
apparent liability with respect to the nuclear damage to 
other cargo, passengers and crew on board. 

(3) Certificate or Statement on nuclear safety issued by a 
competent authority. 

{4) Monitoring agreement. 

General Insurance Conditions 

Article {Scope of the Insurers' Indemnify) 

* 

1) The Insurance Companies, hereinafter called the "Companies", 
agree with the Insured to indemnify him, subject to the 
Conditions and in reliance upon an arrangement, if any, 
made by the Insured's liability at law or his liability assumed 
pursuant to his express terms of an agreement as stated on 
the face of this Policy in respect of the nuclear damage 
caused by a nuclear incident occasioned by the nuclear
hazard material spe.cified on the face of this policy in the 
course of its transport. * 

4) Scope of the Insured's liability to be indemnified by the 
Companies shall be determined by an arrangement, if any 
made by the Insured with a carrier as stated on the face of 
this Policy. 

{1) In case the Insured will be exempted from liability, under 

The term "nuclear materials" was later substituted for "nuclear-
hazard material" 
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a prior arrangement, with respect to the nuclear 
damage to the means of transport actually laden, or 
will be held harmless with respect to a part of his 
liability, the scope of the Insured's liability to be 
indemnified by the Companies shall be restricted 
accordingly. 

(2) In case the Insured will by no means be exempted from 
liability with respect to the means of transport actually 
laden, the scope of the Companies indemnity shall not 
be restricted without any extension by endorsement,* 

Article 2 (Definitions) 

Wherever used in this Policy : 

(1) The unqualified word "Insured" includes the operators 
of a nuclear installation shipping or receiving the 
nuclear hazard material, who are named as the Insured 
on the face of this Policy as well as their employees, 
contractors and/or subcontractors, ** 

Article 4 (Exclusions) 

The Companies shall not indemnify the Insured for the following 

(1) Liability due to following social disturbances of 
exceptional gravity : 

War, invasion, act of foreign enemy, hostilities 
(whether war be declared or not), civil war, rebellion, 
revolution, insurrection, or military or usurped power); 

(2) With respect to the nuclear damage to the means of 
transport actually laden, the damage assumed by a 
carrier under any prior arrangement made by the 
Insured with a carrier whether stated on the face of 
this policy or not, *** 

* Actually, no restricted coverage has been demanded for a reduced 
premium, As broad coverage only has been demanded, paragraph 4 
was later deleted in view of Article 4 (2). 

** ''Contractors and/or subcontractors" have been understood to 
exclude "carriers". 

*** A repetitive statement, In the field of the carriage of conventional 
explosives, however, a letter of indemnity would be handed from 3. 

shipper to a ship's captain as a form of arrangement, 
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(3) With respect to the nuclear damage to the property, 
the means of transport, or the containers for packing 
actually used inclusive, owned, chartered or hired by, 
and in the care, custody or control of, the Insured, or 
with respect to any property so affected. * 

(4) Liability to any person who may make a claim on the 
Insured for damage after the lapse of ten years from 
the date of a nuclear incident, or from the date of theft, 
loss, jettisoning or abandonment of the nuclear hazard ** 
material if they occur earlier than the nuclear incident. 

The Japanese wording was revised as a result of advisory comments 
received, during the summer and autumn of 1961, from Mr. R. H. Rainer, 
Legal Division, IAEA., Dr. W. E. Belser, CERA, Zurich, and Mr.A. 
Hammarlund of the Swedish Pool. In early 1961, the Japanese Pool 
studied a set of reports made by the UKAEA on the transport of radio
active material, fissile materials, plutonium and irradiated nuclear 
reactor fuel. The reports circulated stated that the committees of 
British Protection and Indemnity Insurance Clubs had refused comprehen
sive shipowners' liability risks under the Hague Rules of 1924 and the 
Brussels Convention of 1924 on the Limitation of Liability of Seagoing 
Ships in respect of carriage of nuclear fuel as against radioisoto~es and 
uranium and thorium ores. 

Before the end of 1961, the Japanese Pool was informed of the existence 
of UKAEA' s contract of indemnity for carriers of nuclear fuel and of 
the London marine insurers' master slip. On the other hand, Continental 
European Pools adopted, in November 1961, three protocols relating to 
the competence of Pools, the harmonization of insuring conditions and 
rating. 

* Exclusion of a bailee's breach of contract, particularly with 
respect to a chartered ship, was primarily intended. 

** Before arriving at the overall wording quoted above the 
Nederlandse Pool had sent to the Japanese Pool, in May 1961, their 
draft policy which excluded the means of transport protection. 
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There have already been many shipments of nuclear material from 
the United States to other countries and some into the United States 
from other countries. For the most part such shipments have been 
made by or directly on behalf of the government of one the two 
countries involved and thus have been self-insured with no legal 
requirements for commercial insurance coverage while on the ocean. 
A few shipments have been made from or to non-government parties 
and although there has been no legal requirement to buy insurance, 
such coverage has been purchased for the protection of some or all of 
the parties involved. 

Within the United States there are currently three sources from 
which we can purchase coverage for third party liability losses arising 
out of the maritime carriage of nuclear material. The first is the 
Nuclear Energy Liability Insurance Association with a capacity of 
$10,000,000 for foreign risks, and the second is the comparable group 
from the Mutual Atomic Energy Liability Underwriters with a capacity 
of $5,000,000. In the offering of foreign nuclear liability coverage, 
these two groups are in competition with rates and form as opposed to 
domestic coverage where the form is standard and the rates are 
developed by a joint committee. The third source we have available 
is the regular London marine market where a standard non-nuclear 
form is modified to meet the requirements of the specific shipment or 
series of shipments of nuclear material and rates are quoted accordingly 
for up to about $15,000,000 limit per shipment. Presumably, all three 
markets could be used for a total limit of $30,000,000, although the 
policy forms do not track each other in all areas. We have not attempted 
to do this since to date the client has not authorised us to purchase for 
him limits in excess of $5,000,000 per shipment. 

The Nuclear Energy Liability Insurance Association (NELIA) has 
developed a Foreign Supplier's and Transporter's form based to a 
large extent on the domestic version. The prime purpose of the 
policy is to provide a United States supplier of nuclear goods or 
services to a foreign buyer with some liability protection in those 
areas where he would not clearly have such protection under a nuclear 
liability policy issued to the foreign facility owner, and where he would 
not otherwise be able to. purchase such coverage from the United States 
domestic market. There is neither the time nor the necessity here to 
go into the coverage thus provided in great detail, but it does seem 
appropriate to mention the key features; 

1. The policy covers only liability arising out of the nuclear 
energy hazard as defined therein. 

2. It provides no coverage within the territo.rial limits of the 
United States, its territories and possessions, Puerto Rico, 
the Canal Zone and Canada. 

3. It can be amended, as desired, to cover shipments only to 
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the territorial limits of another country, to arrival at the 
port, to arrival at the nuclear facility or to departure of 
the material from the foreign country. 

4, It covers nuclear damage to the vessel and to companion 
cargo. 

5. It covers the supplier's liability to any person aboard the 
vessel including the crew. 

6. The named insured is the only insured, thus any other 
interests needing protection (e. g. shipowner or foreign 
nuclear facility owner) must be specifically added as 
additional named insureds. 

The Mutual Atomic Energy Liability Underwriters (MAELU) do not 
have a printed standard foreign form to use as a base as does NELIA, 
thus the manuscript form written for each insured will contain within 
itself all the features agreed to by the insured and MAELU. The 
r'esultant form in most cases will provide coverage that will be more 
or less parallel to that of the NELIA form. As an example of the 
differences, the NELIA form states that the insured will be indemnified 
for losses and expenses while the MAELU form is partially 
indemnification and partially "pay on behalf of". 

As mentioned above, the London market form is based on a standard 
non-nuclear policy with amendments designed to accomplish essentially 
the same result as the NELIA and MAELU policies. It is interesting 
to note that although it is difficult to make a point by point comparison 
of the three forms, one difference stands out. The London form gives 
a ten-year discovery period while the others give only two years. 

To date the volume of shipments to and from the United States 
requiring liability insurance has not been sufficiently large to create 
any great interest on the part of the United States pools. They have 
quoted and have written such coverage when needed by a United States 
supplier, but always with some reluctance and trepidation. Such an 
attitude is understandable considering the pressure on the underwriters 
to serve United States industry, the small number of shipments and the 
relatively low premium that could be charged. True, the premium 
charge per shipment in most instances exceeded the freight charge 
and seems outrageous to the insured, Still the potential loss ratio 
considering even one small loss has been somewhat less than attractive 
to the pools. 

The situation has not been much better on a world-wide basis, 
although the London underwriters have had a somewhat greater volume 
to consider and have shown somewhat greater interest in providing the 
coverage needed for shipping nuclear materials overseas. The premiums 
they have charged have not been much different than those quoted by the 
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United States pools, but it is important not to overlook the differences 
in coverage, no matter how small, when comparing quotes. 

It is no doubt obvious to all that the premium can vary with the 
type of nuclear material being shipped, the period of coverage, the 
interests for whom coverage is provided, the number of shipments, 
and many other similar factors. However, for both the United States 
and London markets, it would be reasonable to state that on the average 

for a single shipment of new fuel, the cost per million dollars of limit 
(depending on total limits) has ranged from about $500 to about $1,000. 

It should be observed that the volume of shipments has started to 
increase and will probably continue to increase at a fairly rapid rate 
over the next few years. Two of the major reasons for this are the 
now permissible private ownership of "special nuclear material" in 
the United States and the very recently initiated toll enrichment 
programme of the United States Atomic Energy Commission. As the 
private flow of nuclear material grows, competition for business will 
grow and variations in contract terms will increase. The latter will 
undoubtedly include negotiated changes in responsibility for obtaining 
insurance for shipment of material from one country to another. -

Currently we are encountering the initial small wave of requests 
for insurance coverage resulting from the present scrambling for 
international sales. It has rapidly become obvious to us that the 
insurance needs are not well known to the negotiating parties and, as 
a matter of fact, are quite difficult for the person experienced in 
insurance to determine. The only point that appears to be recognized 
and agreed to by all parties is that a risk of third party loss does 
exist and it should be insured. 

The first problem arises in ascertaining the extent of risk assumed 
under the contract. Is any of the risk with the supplier or has it been 
successfully passed on to someone else? Since the nuclear insurance 
policies written for the facility operator in most countries cover 
transportation within the territorial limits of that country, the amount 
and extent of coverage provided each party to the subject contract 
must be determined and appraised for acceptability to each party. This 
requires a rather thorough familiarity with both the nuclear law and 
available nuclear insurance policies for each country involved. Much 
information is available on this item, but considerable interpretation 
is left to the reader and thus one finds it prudent to recommend that 
the United States interests have insurance specifically covering his 
liability all the way from the United States territorial limits to the 
facility in the other country (and in some cases as long as it remains 
there) on a "just because you might need it" basis. As an example, 
in some cases the liability of the operator is limited and any other 
person having been required to pay compensation is permitted to 
subrogate against the operator, but the liability of such person (especially 
a foreign interest) is not so clearly limited. 
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This uncertainty has two other aspects: (1) How much coverage is 
needed on this basis? and (2) Is such an amount available? The world's 
good fortune in having so few nuclear accidents involving third parties 
also means a scarcity of experience on which to base a determination 
of the limits on~ should purchase. Therefore, on many occasions the 
decision will be made in reverse: whatever is available will be purchased. 
On other occasions the amount to be purchased will be determined by 
the hopefully educated guess of someone on the insured's staff. 

It was noted above that a United States exporter could purchase 
coverage up to about $30, 000, 000 albeit not necessarily uniform 
coverage ·fo-r the various layers involved. It is not apparent at this 
time that limits as high as this will be available should the other party 
to the contract purchase the insurance for the benefit of the United 
States exporter. Nor is it certain of what import this will be since the 
premium charge may be such that the economics mandate an insurance 
limit considerably lower than the maximum available in any event. 

Both the limit needed and the amount available may further depend 
on the coverage desired or required. The basic coverage with which 
we are always concerned is that for the United States interest, while 
the shipment is between the territorial limits of the two countries 
involved. The addition of other interests as named insureds, the 
extension of coverage within the territorial limits and the inclusion of 
product containers (e. g. birdcages) for the return trip, are some of the 
variations that can be anticipated. Each feature can also have an 
effect on the premium if the exposure added is sufficiently great. 

As might be expected, the variations and uncertainties noted 
above have parallels in the rating of the risks. As with most nuclear 
covers the rating procedures are known only in a general way with few, 
if any, details available. This is usually explained by virtue of the 
rating being one that involves considerable judgment and any release 
of rating details would only lead to questioning of the judgment rates. 
This is understandable, but it does place us in the position of depending: 
on the underwriter to ask for any and all information that may be 
pertinent to ratin~ and not base his judgment only on the material 
submitted. It would be helpful if some standard rating information 
form were developed for use by all markets even if the individual 
rating methods vary. 

It is known that coverage and rates depend to some extent on 
warranties by the insured that his shipment is packaged in accordance 
with certain IAEA or national regulations. This appears to be a 
reasonable request and certainly one that would be expected to cause 
little, if any, burden on the insured since such packaging is a legal 
requirement anyway. But in the event of certain losses, it can be 
envisaged that proof of such packaging might be difficult to provide to 
the insurer. It would appear to be wise to work out some. sort of 
certification of this requirement prior to a loss. 
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Another problem touching on safety that has come to our attention, 
is confusion between the class of shipment designation in the United 
States and the class of radioactive material as defined in IAEA Safety 
Series N% as well as the applicability of each to the availability of 
hull insurance. This in turn has a bearing on the third party nuclear 
liability , if such policy will be alleviated when, as anticipated, United 
States shipment designations are changed to more closely conform with 
the IAEA specifications. 

Still another questionable point is that of government indemnification. 
As referred to briefly above, such information is not readily available 
for every country, thus leading to the "just in cas~' insurance • Since 
other papers will no doubt consider this problem at great length, it 
will merely be noted here that it does have a direct effect on the amount 
and type of insurance needed and purchased. 

Another area that does now affect, and undoubtedly in the future 
will even to a greater degree affect, the insurance situation is the 
existence of agreements such as the Paris Convention. The details of 
the status and future of the currently pending agreements of this type 
are being presented in other papers. It is sufficient to note here that 
the thorough nuclear insurance man must add the Convention to the 
list of foreign documents with which he must be familiar. 

As noted earlier, the volume of insurable shipments of nuclear 
material over the oceans is beginning to increase slowly. Already it 
can be shown that as opposed to perhaps a dozen or two this year, next 
year there will 'be four or five dozen. The actual number may be 
considerably larger by the end of that year. It appears reasonable to 
assume, on the basis of today's information, that within a very few 
years there will be insured maritime shipments of nuclear materials 
numbering in the hundreds. 

As it becomes evident that a definite substantial international trade 
has been established in nuclear materials, insurers will become more 
interested. The three existing markets should be strengthened by the 
increased volume, possibly (but not probably) encouraging an additional ~ 
market or two to be organised, thus increasing competition. 

What would appear to be more likely is that the established 
competition among these sources will sharpen, reducing premium costs. 
It can be expected, also, that improved packaging, more efficient 
procedures and growing experience with the materials will further 
reduce premiums. 

Of course, the one big factor that will most affect the future of 
nuclear insurance for maritime shipments is the loss experience. 
There seems to be little doubt that insurers will expect this segment 
of their business to make a profit on its own, It would seem, therefore, 
that all concerned should work toward minimizing losses and maintaining 
a healthy nuclear insurance industry that in turn will help to maintain 
a healthy nuclear materials industry. 
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The two principal topics discussed in this paper are closely 
related and the order in which they are set out shows that the second 
subject is somewhat dependent on the problem connected with the 
first. 

I. INSURANCE OF DAMAGE DUE TO NUCLEAR INCIDENTS IN 
THE TERRITORY OF NON-CONTRACTING STATES AND 
DAMAGE SUFFERED IN SUCH TERRITORY 

The insurance of nuclear incidents occurring in the territory of 
non-Contracting States, or damage suffered in such territory, does not, 
in principle, present any problem from the insurers' point of view. 
Insurers normally grant world-wide cover. Nevertheless, from time 
to time, taking into account the political situation of certain countries, 
such world~wide cover will not always be possible. 

However, the Paris Convention itself attaches certain consequences 
to the fact that a nuclear incident has occurred in the territory of non
Contracting States or that the damage was suffered in such territory. 
Thus Article 2 of this Convention provides: 

"This Convention does not apply to nuclear incidents occurring in 
the territory of non-Contracting States or to damage suffered in 
such territory, unless otherwise provided by the legislation of the 
Contracting Party in whose territory the nuclear installation of the 
operator liable is situated. and except in regard to rights referred 
to in Article 6{e). 11 

Furthermore Articles 1 O{a) and 1 O{c) of the Convention lay down 
the conditions of insurance or other financial security which the 
operator is required to maintain and stipulate that the sums provided 
as insurance may only be used for compensation for damage caused by 
a nuclear incident, 

Although the Paris Convention does not say so specifically, an 
examination of the above Articles, considered within the context of the 
Convention, leads us to the conclusion that sums provided as insurance, 
or other financial security, are reserved exclusively for compensation 
for damage caused by a nuclear incident in the territory of a Contracting 
State or damage suffered in such territory. 

It must be noted that the Vienna Convention has formally endorsed 
this principle in Article VII, paragraph 3, which lays down that funds 
provided by insurance or by other financial security or which are 
supplied by the State where the installation is situated are available 
exclusively for compensation due under the Convention. 

The Paris Convention has one exception to this general principle, 
and this exception is laid down in Article 6{e), 
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This Article provides that any person who has his principal place 
of business in the territory of a Contracting Party, or the servant of 
such person, who has paid compensation for nuclear damage caused 
by a nuclear incident in the territory of a non-Contraeting State or for 
damage suffered in such territory, shall acquire, up to the amount 
which he has paid, the rights which the person thus compensated would 
have had, in the absence of Article 2. 

It is obvious that this arrangement for insurance in the course of 
transport, provided under the Paris Convention, which applies both in 
the territory of non-Contracting and Contracting States, involves 
certain consequences, depending on the manner in which the States 
concerned interpret the Paris Convention. 

The interest of the public authorities is obvious, seeing that in 
addition to funds arising from insurance etc. such authorities are 
obliged to intervene financially if the funds from the insurance etc. 
are insufficient to cover the damage caused by a nuclear incident. 
Naturally, the probability of such intervention is even greater if the 
policy also covers nuclear damage in non-Contracting States. 

Besides, as everyone knows, insurance policies only include a 
single amount of cover per transit of nuclear substances. If two 
nuclear incidents occur during the course of one and the same transit, 
one in a non-Contracting and the other in a Contracting State, and if the 
total damage suffered exceeds the sum insured, it is important for the. 
authorities of both countries to know whether the policy contains a 
special clause covering such a hypothesis. If this claude does not exist 
the insurer will begin by settling the damage caused by the first nuclear 
incident, and the remaining portion of the cover will be available for 
the victims of the second nuclear incident. If these victims cannot be 
fully compensated and the State in question is a Contracting State, the 
authority will have to accept liability for the non-compensated portion 
of the damage. It is obvious that the authority of a Contracting State 
will try to avoid such a situation either by laying down that the operator's 
insurance must provide cover exclusively earmarked for the compensation. 
of the damage occurring in a Contracting State, or by requiring, where 
appropriate, a system of priorities for damage occurring in a Contracting 
State. 

Independently of knowing whether the authority of a non-Contracting 
State will authorise the transit of nuclear substances insured in this 
fashion, the operator will have no insurance in such a State and this 
will, in general, put him in an impossible position. 

Furthermore, whem the principle of channelling is no longer 
applied, as is the case in a non-Contracting State, other persons, such 
as the transporters, sub -contractors and managers of harbou,r installations 
may be responsible, and they would appear to be uninsured insofar as 
Article 6{e) does not apply. 

221 



In order to avoid this situation, it might be possible in such cases 
to provide for a second amount of cover in the poli·cy or to take out 
separate insurance. As the accumulation of both sums insured under 
the respective policies is not absolutely ruled out, insurers will no 
doubt encounter capacity problems if this solutions is adopted. 

For instance, in the case of the transit of irradiated fuel elements, 
the two amounts of cover requested by the operator on the basis of the 
requirements laid down by authorities concerned, might represent 
such a high accumulated liability that insurers could not manage to 
cover it. 

Supposing that cover could be made available to an insured so 
that he could face the eventuality of such an accumulated liability, this 
solution of the problem might involve a considerable increase in the 
cost of insurance. 

How are we to avoid this difficulty? 

On the occasion of a recent study with the collaboration of the 
representatives of certain insurers and insured, the Euratom 
Authority suggested in this field that Contracting States might exclude 
the necessity for a double insurance by agreeing to step in with public 
funds when the amount of insurance is insufficient to cover liability 
under the Paris Convention and liability under other judicial systems 
in respect of the same transport. 

Another solution might be for a Contracting State to avail itself of 
the possibility offered by Article 2 of the Paris Convention and to lay 
down in its national law that the provisions of the Convention also apply 
to nuclear incidents in the territory of a non-Contracting State and to 
damage suffered in such territory. 

In this case victims of a nuclear incident, whether living in a 
Contracting State or not, may lodge their claims which of course have 
to be based on the national law of the operator liable, before the competent 
court under the Paris Convention, i. e. the court of the Contracting 
State in whose territory the nuclear installation of the operator liable 
is situated. This court would have to apply its national law for the . 
benefit of all victims without the possibility of favouring its own nationals. 

However, from the point of view of the lex loci delicti this does not 
offer an ideal solution to the problem which we are facing, since in the 
case of a nuclear incident occurring in a non-Contracting State, nothing 
would prevent the victims from lodging their claims before the court of 
such State, which is not committed to apply the Paris Convention and is 
on the contrary under the obligation to apply its own national law. 

Obviously, the question is to find out whether such a solution is 
acceptable to non-Contracting States, but it will in any case be a gesture 
showing a desire for international collaboration in this field. 
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Finally, it is doubtful whether this suggestion, aimed at avoiding 
the necessity of a second cover, would be acceptable to an insured with 
interests in a non-Contracting State where the damage could be 
redressed, 

II. INSURANCE OF CONTRACTUAL LIABILITY 

The insurance of contractual liability does not come within the 
scope of the Paris Convention because the legal liability provided under 
this Convention is so wide that any wider contractual liability is hardly 
conceivable, 

In a non-Contracting State where the law governing public liability 
is based on legal systems which know neither absolute liability nor 
channelling, contractual liability assumes greater importance and 
insurers are confronted with this problem, 

It appears indeed that carriers, forwarding agents, and managers 
of harbour installations entering into a contractual relationship with the 
consignor or consignees on the occasion of the transit of nuclear 
substances, will require by contract, compensation for their own damage 
and the liability which is placed upon them. Damage caused to the means 
oftransport in a nuclear incident constitutes a special case which is 
examined elsewhere, 

Compensation for damage caused by a nuclear incident (hold 
harmless clause) which the operator is asked to give is the origin of a 
contractual liability which at present is not a priori insurable for an 
unlimited amount, 

Nuclear insurers are, in principle, ready to cover these risks but 
they wish to reserve the right to decide in each individual case whether 
the risks arising from the hold harmless agreements granted by the 
operator are acceptable, 

The majority of the above risks may be covered by issuing an 
"umbrella" policy, However, the compensation agreement in respect 

of damage to property belonging to the party liable for the nuclear 
incident is not covered by such an umbrella policy since the policy will 
only cover the liability of a person liable for the damage. 

Besides, nuclear insurers will not, in general, be inclined to issue 
an "umbrella" policy because of the danger of accumulation. 

Actually when issuing such a policy, an insurer cannot determine 
all the beneficiaries thereunder, In this field it is not impossible that 
some of these persons have already taken out insurance covering the 
same risk, 

By way of reinsurance, the insurer may have to bear the risk under 
the several policies for one and the same nuclear incident with the 
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consequence that the insurer's reserves per nuclear incident might 
be exceeded. 

Finally, many policies contain a provision whereby contractual 
liability is covered provided that it does not exceed the legal 
liability. 

Obviously, there may be cases where the operator and/or another 
insured mentioned in the policy may be held to have a contractual 
liability for damage caused by a nuclear incident and are required to 
make a payment notwithstanding that liability also exists on the basis 
of legal provisions. In this case whether the insured is covered or not 
under the policy for the damage in question, in the event of absence of 
such a provision in the policy, would depend on the choice that the 
injured party might make - liability on the basis of contractual 
provisions or the law. 

It is quite plain from the above considerations that contractual 
liability in non-Contracting States plays an important part, so that for 
the transit of nuclear substances across the territory of these countries 
the. insurers must direct their attention to possible damage caused by 
such transit. 
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One of the touchstones of the new law laying down the rules for 
compensation for nuclear incidents is the channelling of third party 
liability on one individual, This simplified principle can only be 
welcomed in the general interest. 

When the damage arises from nuclear substances stored or used in 
a land installation the channelling of liability on the operator of the 
installation is very much in line with the spirit of equity and the part 
in fact played by the operator. It is he who, at the time when they are 
likely to cause damage, is the legal custodian and who through his 
servants and agents controls all the ways and means of supervising 
conditions of handling or processing, correcting any anomalies found 
and taking the necessary safety precautions, 

Where the nuclear incident occurs in the course of carriage, the 
principle of channelling liability is equally valid and necessary. It is 
however, not quite so evident that the person designated as solely liable 
should be the operator who is the consignor or consignee of the 
substances carried, 

Certainly all current safety regulations, na.tional or international, 
lay special stress on the importance of packaging and labelling of 

·consignments (the IAEA regulations devote the whole of Part C to this 
subject, almost half the Articles). It is perfectly true that the selection 
of appropriate containers and their labelling is primarily a matter 
for the consignor -operator, although for type B packaging the 
specifications must be submitted for the approval of the authorities 
which might, in certain circumstances, impose a liability upon such 
authorities. 

Furthermore, one could maintain as well that it is the operator who 
is mainly interested in the carriage and who, having willed the carriage 
of dangerous substances, thereby creates risks, 

That, however, is the end of justification for channelling liability 
on him, 

In contrast, the following arguments militate in favour of shifting 
a great part of the liability to the carrier: 

{a) Unless the carriage is conveyed by one or more of the operator's 
servants, qualified to take all .necessary safety precautions in 
the course of loading, transit, trans-shipment and off-loading 
or in the event of a nuclear incident, it is evident that the 
operator in practice loses custody and control of the consignment 
from the moment its leaves the door of his installation, Custody 
and control are in fact transferred to the carrier, The safety 
rules specify that the carrier remains in principle responsible 
for observing the rules relating to loading, stowage, minimum 
clearance between packages in vehi-cles and stores and their 
separation from passengers and other freight (see part D of the 
IAEA regulations). 
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(b) Additionally, the carrier remains liable for the gpod condition 
of the means of transport. 

{c) He also incurs, through the conduct of the lorry driver or the 
master of the ship, liability .for the conduct of the means of 
transport, particularly in the event of collision or grounding. 
The "negligence clause" exonerating the shipowner from liability 
for the wrongful acts of his master has been commonly 
recognized as valid in the contractual relations between the 
shipowner and the cargo owner but it cannot exclude the general 
liability of the principal in relations between the shipowner and 
third persons not party to the control of carriage. 

(d) Reference should finally be made to the liability of the ship's 
master when he decides on his own responsibility to jettison 
nuclear substances following a major disaster. 

I. THE BASIC ENACTMENTS 

It is clear that in the case of a de facto division of liability according 
to the respective tasks of the consignor and carrier and more generally 
of every person taking any part in the carriage operation (stevedores, 
port lifting and towage contractors) an enactment which channels liability 
on one individual, whoever he may be, deliberately disregards the true 
facts. Insurers willingly recognize that this imperfection is inevitable 
and they refrain from criticizing it. 

The authors of the new Nuclear Law, however, have been well 
aware of it. It was for this reason that after designating in principle 
a land operator {consignor or consignee) as solely liable for incidents 
in the course of carriage, the Paris Convention (Article 4(d) and the 
Vienna Convention (Article II(Z) } leave it open to a Contracting Party 
to speci±y in its national law that the absolute channelled liability which 
under the general principle, lies upon the operator of a nuclear 
installation situated on its territory may, in certain circumstances, be 
shifted to a carrier. 

Even before the Paris and Vienna Conventions could apply, internal 
nuclear la,;,.,, in certain countries, has already provided in varying 
degree for this possible shift of absolute liability. 

Section 26 of the German Act of 23rd December 1959 imposes 
a presumptive liability on any "holder" of fissionable material 
distinct from the causal liability of the operator which applies 
only to damage arising out of an installation for the production 
or fission of nuclear fuel. The carrier would clearly appear to 
be a "direct holder" {unmittelbarer Besitzer) with the meaning 
of the Act. 
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Section 12(4) of the Swiss Act of 23rd December 1959 expressly 
specifies that a holder of a carrier's licence can assume liabi
lity in lieu of the operator concerned subject to the provisoes 
that the competent authority agrees and that the carrier can 
bring proof of the required security. 

Section 16 of the Italian Act of 31st December 1962 indicates, 
somewhat loosely, that the operator shall not be liable "when 
carriage is effected by a carrier to whom such liability is 
transferred under the law". 

Section 15 of the Danish Act of 16th May 1962 specifies that 
"liability may be shifted from the operator to the carrier with 
the approval of the operator and the authorisation of the Ministry 
of Justice" and section 50 of the Spanish Act of 29th April 1964 
uses somewhat similar terms in referring to "substitution 
allowed by the competent authority". 

- Finally, in the context of the Paris Convention, clause 2(2) of 
the French Bill leaves it to a Statutory Decree to make provision 
for the substitution of the carrier's liability for that of the 
operator with the operator's agreement and subject to adequate· 
financial guarantee. 

The survey of this range of enactments would, however, be 

incomplete without the indication that current nuclear legislation in the 
United Kingdom, Belgium, the Netherlands and Japan and the Norwegian 
Bill speak merely of channelling on the operator and do not contemplate 
the possible substitution of a carrier. 

In this legal context, it must be concluded that substitution or the 
shift of liability from the operator to the carrier: 

{1) at present seems possible only under a national law which 
recognizes the principle; it follows that a carrier who groups 
together consignments from the two operators, nationals of 
different countries, one of which recognizes substit~tion and 
the other does not, might thus step into the shoes of the liable 
operator in respect of consignments from the first country 
whereas, in respect of the other consignments, liability would 
remain with the other consignor; 

{2) it requires the preliminary agreement of each operator who 
desires to be relieved of liability; it follows that the recognition 
by one operator of the substitution of the carrier confers no 
right upon the carrier to make his services conditional on 
similar recognition by any other operator; 

· (3) it requires prior approval on the individual merits of each case 
by the competent authorities. 
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II. THE INTERESTS AT STAKE IN THE SHIFT OF LIABILITY 

From the point of view of legal operations, the carrier has at 
first sight no interest in having himself recognized as liable. On the 
other hand, he may have a commercial interest in getting himself 
approved in this way by the official authorities as a sound first-class 
business, well equipped for special nuclear carriage. 

The operator's interest seems to lie less in the shift of liability 
than in the transfer of the duty to insure and the formalities of 
subscription. It will, however, be seen below under item V on 
in,surance "for the account of another" authorised in certain countries, 
that it is not always necessary for the operator to shift his liability in 
order to be relieved from the responsibility of taking out insurance, 

In practice, the regrouping of the carriers' third party risks of a 
number of operators in the same country under the same liability of a 
specialised carrier, holding a policy for the common account, appears 
above all to have the following practical advantages: 

(a) the operator who only intermittently needs carriers' third 
party liability, can rely on the carrier's open cover policy in 
order to obtain rapidly and almost automatically the successive 
cover he needs; 

(b) The operator can hope that by virtue of the grouping of risk 
under the same contract premiums will be more closely 
calculated .on the basis of a wider experience, 

Insurers are unwilling to pass general judgment on the desirability 
of "substituted liability". In practice, as will be seen below, this state 
of affairs does not really change the scope and content of the risks which 
which they cover. 

Naturally, it is in the general interest of the consignor and consignee 
operators, of the public exposed to atomic risks, just as much as the 
insurers with their primary liability and the guaranteeing States with 
their secondary liability (if they are Signatories of the Supplementary 
Convention of Brussels of 31st January 1963) that this substitution 
should be authorised by the authorities only in the case of carriage 
contractors with the highest technical qualifications, in other words 
"specialised carriers". 

III. THE CONCEPT OF "CARRIER" WITHIN THE MEANING OF 
THE PARIS AND VIENNA CONVENTIONS 

At first sight it clearly seems that the concept of a carrier has a 
fairly restricted meaning in the international Conventions referred to; 
it can only be a firm with its own means of transport for carriage by 
road, inland waterway, air or sea. 
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In the case of maritime transport, only shipowners or shipping 
companies designated by name will therefore be concerned. 

Although paragraph 30 of the Expose des Motifs of the Paris 
Convention specifies that the term "carrier" includes persons carrying 
on the business of evacuating radioactive waste - it seems that a mere 
forwarding agent who confines himself to chartering ships as and when 
they became available on behalf of the owner (the operator of a nuclear 
installation ashore) could not avail himself of the facilities open under 
Article 4(d) of the Paris Convention and Article II(2) of the Vienna 
Convention. 

At most, the enactments seem to allow the recognition as a liable 
operator of a specific member of this category of professional middlemen 
only in the light of his "permanent charters" designated in advance, 
and whose ships are equipped and manned with appropriate supervisory 
staff for nuclear ·carriage. It would be interesting to know what the 
national authorities think about this point. Here again, the quality of 
the equipment and the presumed skill of the liable party in regard to 
the precautions taken in the event of an incident in transit are dominant 
criteria. 

However, as the supplement to a close analysis of the enactments, 

arguments were put forward by Mr. Belser, Director of the Centre 
for the Study .of Atomic Risks, at a meeting of Experts held at IAEA 
Headquarters, on 26th and 27th August 1959 in favour of extending the 
capacity of operator to certain forwarding agents. These skilled 
professionals established all the documents needed for the carriage 
(bills of lading, customs documents) and through a network of agents 
supplemented by confidential correspondents chosen by them, they were 
responsible for controlling the loads throughout the carriage, selecting 
the route and deciding the appropriate succession of means of transport 
to be used. In addition, acting as shipbrokers, they had in several 
countries a monopoly of the brokerage of chartering. 

Mr. Belser supplemented these technical arguments by saying that 
these agents often had the widest knowledge of transport regulations 
by any route and experience in international insurance practice. 

IV. SPECIAL FEATURES OF CARRIERS' THIRD PARTY LIABILITY 
INSURANCE ON THE SHIFT OF LIABILITY TO THE CARRIER 

1. General assessment of the risk 

The shift of absolute liability channelled on the land operator to the 
carrier, which induces the carrier himself to take out the compulsory 
insurance hardly changes the general assessment of the risk. 

In practice, the actual role of the various firms and individuals 
taking part in the carriage operation remain the same. It is true that 
the insurers generally allow premium rebates when the load is 
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supervised or convoyed by technicians designated by the consignor or 
consignee nuclear operator with the necessary knowledge to prevent 
incidents in the course of transit, These benefits ar.e however ·equally 
valid for whatever firm designated as liable operator, 

Furthermore, an insurer who has issued a policy direct to the 
carrier continues to guarantee him under the Acts passed pursuant 
to the Paris Convention, that is to say on the same terms and limits 
as would have applied to the operator of the land installation if he had 
continued to be liable. The considerations discussed in other reports, 
especially on the cover of contractual liabilities, the world-wide 
application of the guarantee and the cover of damage to the cargo, 
apply equally to the case dealt with here. 

With regard to damage to the means of transport and assuming that 
this damage falls within the scope of the absolute liability channelled 
on the operator (consignor or consignee) under national law implementing 
Article 7 (c) of the Paris Convention, the question of covering this 
damage still arises where the liability of the land operator has been 
shifted to a carrier who is precisely the owner of the vehicle or ship, 
In such a case it seems illogical that the carrier firm should be 
legally bound to compensate its own damage and should call upon its 
insurer t·o cover a liability which can only be towards itself, 

2. Clauses limiting guarantee in the case of group consignments 
dispatched by several operators 

A carrier with the necessary specialised equipment will most 
frequently have an international business, It is therefore to be 
expected that he will group on the same means of transport - and 
particularly a ship - consignments from or to installations situated in 
different countries, 

The limits of nuclear liability in these countries however - assumed 
to be Signatories of the Paris Convention or the Vienna Convention -
are not necessarily the same, 

In the event of a nuclear incident arising jointly from the various 
consignments grouped and if the carrier has assumed by the effect of 
the legal and authorised transfers the liability of the consignor or 
consignee land operators, the rules laid down by Article 5(d) oi the 
Paris Convention (or Article II(3)(b) of the Vienna Convention) will take 
effect as though each land operator had retained his liability. The 
limit of liability and therefore of the insurer 1 s obligation will be the 
highest amount fixed for any one operator, 

If the group traffic includes consignments dispatched by or to 
operators who have been unable or unwilling to transfer their liability 
to the carrier, where the legal limit of that liability is higher than the 
highest of the operators who have made the transfer, it is of course 
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this other higher limit which determines the compensation due in 
respect of the incident, Since it may happen that through the effect of 
insurance "for the account of another" discussed under item V, the 
policy' subscribed by the carrier also directly covers these other 
operators, the insurer should foresee that his commitment may reach 
this new maximum limit, 

Finally, it may happen that the carrier groups on the same ship 
both consignments insured under his policy and consignments 
dispatched by operators who have not been able to transfer their 
liability to him or have not wished to make him their agent for insurance 
purposes and who therefore remain covered by their own policies. 
Here the rule of "contribution" comes into, play in the event of 
multiple insurance; the contribution of the carrier's policy to total 
indemnity is reduced pro rata to the proportion between the guarantee 
urider that policy and the total guarantees under all policies concerned. 

3. Damage on site - not guaranteed in the event of shift of liability 
to carrier, 

This question does not relate to the maritime phase of nuclear 
transport but more especially to the road phase. It nevertheless 
seems worth mentioning it here to remove any possible ambiguity, 

Article 3(a)(ii) of the Paris Convention and Article IV(5 )(a) of the 
Vienna Convention expressly exclude the compensation of damage to 
"the nuclear installation itself and any property on the site of that 
installation. which is used or to be used in connection with that 
installation." 

The absence of guarantee for this damage in the form of 
radioactive contamination is obvious on the occasion of a nuclear 
incident occurring in the course of carriage, for the person liable 
remains the operator of the contaminated installation, Does the 
shift of liability enable the land operator who has 'suffered damage to 
his own property to claim the status of a third party in relation to the 
carrier, now recognized as the sole person liable? The legai concept 
of "vicarious liability" gives a negative answer; the "vicariously liable" 
carrier cannot incur wider liability than the operator of the land 
installation, But such operator cannot be held liable for damage to the 
site arising out of its operation, The carrier therefore is likewise 
exonerated even if the damage results from an incident occurring in 
th·e course of carriage, that is to say off the site. 

V. INSURANCE "FOR THE ACCOUNT OF ANOTHER" SUBSCRIBED 
BY THE CARRIER 

This form of insurance is currently used in marine insurance and 
in third party operation insurance to cover conventional risks. 

It takes the form of a "stipulation in favour of a third party", 
recognized under many legal sy.stems, unde_r which the person taking 
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up insurance stipulates for the account of the person directly 
interested in cover on the day of the casualty, who is nominated as the 
insured person, 

Can this procedure be extended to carriers 1 third party liability 
insurance for nuclear carriage when the person liable remains in all 
circumstances a land operator, because the national law applicable in 
this case does not allow him to shift liability to a carrier? 

In answering this question the precise meaning of the terms 
employed in the various Acts and Conventions in force is of the utmost 
importance, 

Thus the Italian and the Danish Acts specify that the liable 
operator must subscribe {or contract) the insurance. Other enactments, 
and in particular the Paris and Vienna Conventions, merely indicate 
that the operator''must have and maintain insurance or other financial 

security, .. ". Enactments worded along these lines therefore do not 
seem to rule out the subscription of the policy by the carrier for the 
account of the liable operator. 

It may be noted in passing that an application of this principle, 
well known to the insurers of Euratom Member Countries, was made 
in 1965 for the carriage of irradiated fuel from Petten to Mol following 
the invitation to tender issued by the Euratom Commission to various 
carriers and published on 23rd February 1963, instructing them to 
negotiate the necessary insurance for their account. 

In the study recently made between the representatives of certain 
insurers, insurance subscribers and the Euratom services with a view 
to establishing the essential provisions of carrier's third party liability 
insurance for nuclear carriage "insurance for the account of third__ 
parties" was specified. In such a case, this study considers that the 
liable operator who takes the status of the insured person assumes the 
same obligations towards the insurer as the insurance subscriber and 
that his name or company name should be specified in the policy, 

A land operator is in particular liable to the same penalties and 
remedies as a carrier in the event of knowingly untrue or incomplete 
statements of the factors characterising the risk or in the case of 
misuse of the certificate of security, Furthermore, in countries where 
injured persons have no direct right of action against the insurer and 
can only claim compensation from the liable operator, the insurer can 
set off against the indemnity due to the operator any premiums which 
the carrier may have failed to pay. 

Finally, it will be noted that pursuant to the rule laid down by 
Article 4{c) of the Paris Convention {and Article III of the Vienna 
Convention) it is a matter for each liable operator and for him alone 
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to provide the carrier with the certificate of security applicable to 
each consignment, This certificate must always be made out in the 
name of the operator even where the policy "for account" is an open 
policy subscribed by the carrier. 
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I. LIABILITY FOR DAMAGE TO THE NUCLEAR SUBSTANCES 
CAUSING THE INCIDENT 

The question whether the third party liability of the operator, as 
defined by the Paris and Vienna Conventions, extends to damage 
suffered by the nuclear substances carried which are the cause of the 
incident may give rise to certain. doubt. Unquestionably, in order to 
create a liability of this kind the owner of the nuclear substances 
carried must not be at the same time the person liable. This liability 
is ruled out if the injured party and the liable party are one and the 
same. 

The Paris and Vienna Conventions include no special provisions 
excluding damage to nuclear substances carried. It is however 
expressly specified that the third party liability of the operator does 
not extend to damage to the nuclear installation itself or to any property 
on the site of the installation which is used or to be used in connection 
with that installation (Article 3(a)(ii)(l) of the Paris Convention and 
Article IV( 5)of the Vienna Convention). The nuclear substances on the 
site of an installation are excluded from the operator's liability and it 
would seem in accordance with the spirit of the Conventions that this 
exclusion should also apply to the same substances in the course of 
carriage outside a nuclear installation. 

Some people, however, might find it difficult to subscribe to these 
conclusions and might consider that if an operator undertakes to forward 
nuclear substances belonging to another person the Conventions make 
him liable for damage sustained by such substances. 

If it is. assumed that liability of this kind 'exists under the Conventions 
the whole nature of the risk to be insured would be completely changed. 
In the event of a nuclear incident the nuclear substances carried are the 
first to sustain damage. As their value is considerable, a large part 
of the guaranteed sum available to compensate third parties would have 
to be used to pay the damage sustained by the nuclear substances which 
caused it. 

Third party liability insurers therefore think it necessary to exclude 
damage to the nuclear substances from the cover of third party liability 
during carriage. 

The insurance policies in force in most Contracting States do not 
provide third party cover for goods being carried under the protection 
of the carrier. These goods may, on the other hand, be covered by a 
transport policy covering material damage sustained in the course of 
carriage. This system of insurance seems, moreover, more adequate 
since the risks of a nuclear incident in the course of transport are not 
the sole risk to which freight is exposed. There are a great many 
other risks which must be insured against and which are included in the 
all risks cover for transport insurance. 
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II. LIABILITY FOR DAMAGE TO OTHER FREIGHT 

Other freight carried in conjunction with nuclear substances may 
be nuclear or not. 

The Conventions (Article 4 of the Paris Convention and Article II 
of the Vienna Convention) specify that the operator is liable for any 
nuclear damage to other freight. The question arises whether there 
is not an aggregation of the liability defined by the Conventions and 
that arising out of the application of other legal rules, The channel
ling of liability on the operator to the exclusion of any other person 
responsible for causing damage, is not without exception. There are 
a number of legal rules arising out of international agreements in the 
field of transport which provide for the liability of the carrier, inde
pendently of the Paris and Vienna Conventions, The following are 
some examples: 

etc, 

(a) The International Convention for the Transport of Goods by 
Rail (C. I. M,) and that for the Transport of Passengers and 
Luggage (C. I. V.). 

(b) The Warsaw agreements on the international transport of 
passengers by air. 

(c) The Convention on uniform rules for collision between ships 
(I. u. z. ). 

(d) The Convention on the International Transport of Goods by Road 
(C.M,R.). 

(e) The European Convention on the International Carriage of 

Dangerous Goods by Road (A. D. R. ) 

It is understandable that under the rules of liability set by these 
agreements the carriers should be liable to the injured owner of the 
freight carried. A man who entrusts his goods to a carrier expects 
the carrier as a Contracting party to take certain precautions in 
handling these goods. 

In the .light of the foregoing it seems reasonable not to insure the 
freight several times over and not to call upon the nuclear third party 
liability insurer except where, under other legal rules, such liability 
does not call for action. This explains the clause in Article 4(8)(b)2 
of the German rules (general conditions for the third party insurance 
of ionizing materials outside nuclear installations). In order to allow 
for the real legal situation in the event of damage to freight and to 
form an idea of the size of the risk, most nuclear third party liability 
insurers think that the proper thing is only to provide for optional 
insurance against damage to non-nuclear freight. Only in certain 
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countries, owing to the special conditions of the national market, is 
damage to freight generally included in all insurance against third 
party liability for nuclear transport. 

Damage to other nuclear freight can be covered under the same 
rules as damage to non-nuclear freight, Some insurance markets, 
however, make certain restrictions to this rule because of special 
danger to this material (cumulative risks), 

In conclusion, we should cite one provision of the draft Euratom 
standard policy, drafting of 15th March 1968, under 7.4, providing 
inter alia: 

"Unless the policy of insurance otherwise specifies, damage to 
radioactive and non-radioactive products and their packaging on 
the same means of transport insured shall not be deemed to be 
covered by the insurance". 

It should be noted that this draft ".Euratom model policy" for third 
party liability on carriage is not compulsory, it is merely an indication, 

Insurance of other freight is treated as follows in the different 
OECD countries: 

l. General inclusion in third party liability insurance for carriage 

{a) Denmark 

{b) United Kingdom 
(third party liability insurance of nuclear installations covers 
t?e transport to or from the installation) 

(c) France 
{solely for maritime or air transport while for land transport 
France falls within category 2 below), 

2, Included on reguest in the third party liability insurance policy for 
carriage 

(a) Belgium 

{b) Germany 
{including cover for land transport, For air and maritime 
transport, risk included on request as and when it occurs) 

(c) Italy 

(d) Sweden 
{the third party policy of the installation may include the risk) 

(e) Switzerland 
(the third party policy of the installation covers transport 
connected with the installation) 

(f) The Netherlands 
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3. No special conditions for third party liability insurance for the 
carriage of radioactive. substances ex:ist in the following. countries 

(a) Finland 

(b) Norway 
(for the Halden nuclear installation, transport is included in 
the third party liability policy within Norway) 

(c) Austria 

(d) Spain 

(e) Turkey 

Article 4(8) of the general conditions for third party liability 
insurance of ionizing material outside nuclear installations is as 
follows: 

The insurance does not cover: 

(8) Third party liability claims as a result of damage: 

(a) 

(b) Caused to the property of a third party by reason of a 
commercial or professional activity of the insured in 
connection with such property (e. g. processing or repair, 
carriage, inspection, etc.); damage caused to the real 
property of a third party shall not be excluded unless such 
property or part of it is the direct subject of such activity. 

In the case of land transport, this exclusion does not relate 
to third party claims for damage to freight, provided that 
this stipulation shall only apply where there is no other 
third party liability insurer covering damage to freight. 
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INTRODUCTION 

It falls to me to take the place of Dr. William E. Belser at this 
Symposium. Dr. Belser was, as you know, the victim of a heart 
attack on 23rd July of this year. All of us who have had the privilege 
of working with Dr. Belser over the years will remember him with 
warmth and esteem. We owe much to his profound knowledge of atomic 
law and of insurance of nuclear hazards, and to his spirit of research 
and initiative. We shall miss his valuable advice. 

Shortly before his death, Dr. Belser sent me his draft paper on 
Cover of Damage to Means of Transport. We discussed at length the 
questions dealt with in the paper, continuing our exchanges until we 
had reached full agreement on all the essential points. Today we shall 
confine ourselves to dealing with a few aspects of the questions that are 
of cone ern to us. 

When the Paris and Vienna Conventions were drawn up, the third 
party liability insurers proposed exempting the operator of a nuclear 
installation from all liability for damage caused to the means of 
transport by the radioactive substances being carried, and in particular 
by radioactive contamination of the means of transport. There was a 
danger that the decontamination of a ship, in particular, might be a 
matter of extreme difficulty and enormous cost. A seriously contaminated 
vessel cannot simply be brought into a repair yard; in serious cases it 
might contaminate everything around it. 

The main arguments which persuaded us to propose that operators 
should be exempt from this liability were as follows: 

It must be held desirable that the operator of a nuclear installation 
be relieved of the weight of a liability which was not strictly essential. 
For the purpose of the Convention was that the development of peaceful 
uses a£ atomic energy should not be hindered by placing unnecessary 
liabilities on operators. Exemption was particularly called for in the 

case of damage caused to the means of transport. There was every ~ 
ground for believing that carriers undertaking the transport of radio-
active substances could be required to arrange their own insurance 
for damage to the means of transport. In the case of ships, this would 
have implied that marine insurers would include cover against damage 
due to contamination in hull insurance. The result would be a balanced 
distribution of the field of activity between third party liability insu-
rers on the one hand and transport insurers, marine insurers in parti
cular, on the other. This exemption from liability for the operator 
would have had the further no less substantial advantage that the se-
curity provided by the operator of a nuclear installation, or by his 
third party liability insurer, would not have to be partly applied tomeetthe 
cost of decontamination of the means of transport in the event of a 
major incident, but would remain available in full to meet claims by 
third parties for bodily injury and damage to their property. 
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You are aware of what became of this proposal by the third party 
liability insurers; the Paris and Vienna Conventions admittedly 
exempted operators from liability for damage caused to the means 
of transport; but they gave the Contracting States the possibility of 
reintroducing this liability under certain conditions, by means of 
legislation, The Conventions thus made no attempt to unify international 
law on this point, the practical importance of which is very clear. Now 
such unification would have been especially valuable in this instance; 
a single transport operation for a nuclear substance may involve 
crossing several countries, using the sea and the air, and making use 
of all kinds of vehicles such as road vehicles, railway, wagons, ships 
and aircraft. 

The aim which the third party liability insurers intended to achieve 
by excluding the operator from liability has thus not been achieved in 
practice, There are a number of reasons for this failure, First there 
is the fact that marine insurers considered that they could not write 
hull insurance, at least for the cargoes which are of concern to us, 
i.e. for the most serious nuclear hazards, which arise from the 
carriage of highly radioactive material and it is a basic principle 
that a private insurer cannot be forced to cover a risk against this 
will, The shipowner would thus find himself without insurance cover 
if his ship were contaminated; the liability of the operator of the 
nuclear installation would have been excluded, and the marine insurers 
would also have declined to provide cover, This is an outcome which 
was never contemplated and would be unfair from every point of view, 
It would result in shipowners refusing to transport highly radioactive 
substances, and the effect of this would be to hinder progress in the 
peaceful uses of atomic energy. 

Nor have the hopes founded on the operator 1 s exemption from 
liability been realised in the context of the Conventions themselves, 
The exemption is in fact not absolute and practical effect has never 
been given to it in a coherent manner, We have seen that the 
Contracting States had the possibility of reintroducing the operator's 
liability in their national legislation; indeed, the Paris Convention so 
provides. In addition, under the Vienna Convention, the operator's 
liability for damage caused to a means of transport may in any event 
arise from a source outside the Convention, Unification of the law has 
thus been sacrificed on this essential point, and the legal situation 
has become almost as confused as it would be if the Paris and Vienna 
Conventions had not existed, In order to assess the risk being under
taken the operator of a nuclear installation, or his third party liability 
insurer, needs to find out on each occasion whether the various countries 
involved have reintroduced liability, through their national legislation, 
for damage caused to the means of transport, whether in these various 
countries liability may arise from another source, etc, It is obvious 
that certainty of legal rights is thereby impaired, Faced with such a 
situation, insurers covering nuclear installations and nuclear carriage 
against third party liability today feel that the lesser evil would 
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undoubtedly be for all the Contracting States to reintroduce, through 
their national legislation, liability of the operator of a nuclear 
installation for damage caused to the means of transport. We may 
even wonder whether it would not be preferable to tackle the problem 
at its root, by striking the exclusion of liability out of both Conventions. 
But it is extremely difficult to amend conventions which have been in 
existence only a short time and have still been ratified by only a few 
States. There does, on the other hand, seem to me to be some hope 
of success in a different approach. This would be for the IAEA and 
ENEA, namely the Vienna Agency and the Paris Agency, to address 
a recommendation to at least those Signatory States which have not 
yet ratified the Conventions. The recommendation would begin by 
setting out the vicissitudes suffered by the provisions concerned, and 
would then recommend the Signatory States to use the powers given 
them by the Conventions to reintroduce, through their national legislation, 
the liability of the operator of a nuclear installation. Such a 
recommendationwould undoubtedly have wide support. It might be a 
determining factor in ensuring that States had a clearer view of this 
complex problem when ratifying the Conventions, and in causing them 
to introduce the operator's liability. The undeniable advantage of this 
would be that it would tend to harmonise and unify the law on a point 
of the highest practical importance. 

Admittedly it would not solve the problem finally or satisfactorily 
for shipowners. Under the Conventions the liability of the operator of 
a nuclear installation is limited to a certain sum. And it is quite likely 
that many States will adopt, in their legislation, the minimum figure 
of 5 million dollars, or an amount only slightly higher. Now under 
the Conventions, again, a shipowner whose ship is contaminated ranks 
after other parties who have suffered damage, since these other injured 
parties have priority up to an amount of $5,000,000. It is only to the 
extent to which the Contracting State has fixed the statutory limit at a 
higher figure, or to the extent to which the damage suffered by the 
other parties does not reach that figure, that a shipowner will be 
indemnified for damage suffered by his ship. The result is that the 
situation of the shipowner, also is uncertain. For he, too, must 
allow for the occurrence of a major incident. Such an incident is well 
within the range of possibilities. Consider the case of a vessel carrying 
highly radioactive substances which is in collision with a luxury 
passenger ship, all of whose accomodation is filled; if that collision 
were to result in heavy contamination of persons and their belongings, 
the potential damage would be extraordinarily high. The total amount 
for which the operator of the nuclear installation, or his insurer against 
third party risks, would be liable would perhaps not suffice to cover the 
damage caused to the carrier ship in addition. In many cases, therefore, 
the shipowner will try to obtain hull insurance for nuclear risks if he is 
carrying highly radioactive substances. We must then hope that marine 
insurers, once they have acquired sufficient experience and especially 
if the number of such operations increases, will decide to meet the 
needs of the shipowners for cover. For it would be an obstacle to the 
development of peaceful uses of atomic energy if shipowners were 
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unable to obtain the insurance protection which they considered neces
sary, and were thereby obliged to refuse to carry radioactive subs
tances. 

If alongside the marine cover, these insurers provide cover for 
nuclear risks, the result will be an increase in the total amounts 
available from insurance sources if a nuclear catastrophe should 
occur during carriage. We will leave this problem there. 

This is nonetheless an opportune moment to touch briefly on a 

further special question, of a different kind. While the question is 
mainly a legal one, it is nonetheless of extreme pratical importance. 
In one of the papers, which is incidentally a very interesting one, the 
author seems to put forward the following view: if the carrier of a 
nuclear substance assumes liability in place of the operator of a 
nuclear installation, as the Conventions themselves enable him to do, 
all liability for damage to the means of transport immediately ceases. 
For the carrier then becomes at the same time the operator of a nuclear 
installation, of which the means of transport forms a part. On this 
view, the problem of liability for damage to the means of transport 
would cease to arise when the carrier assumed liability in place of the 
operator. We cannot, however, support this view. Under the Conven
tions the carrier merely assumes the liability of the operator. While 
there is admittedly a change in the matters covered by his liability, 
the carrier does not thereby become the operator of a nuclear instal
lation. The Conventions give a comprehensive definition of what is to 
be understood by a nuclear installation. Neither the means of trans-
port nor the places of transhipment form part of such an installation. 
The consequences for a carrier who assumes the liability of the ope
rator is that he is answerable for damage caused to the means of 
transport of which he is not the owner, insofar as the State concerned 
has reintroduced this liability of the operator in its legislation. It is 
only if the means of transport belong to the carrier himself, so that 
he is the owner, that he will not be liable for the damage. For no one 
can be liable to himself for his own damage; the very notion of liabi-
lity is opposed to this. We must conclude that the problem of exclu-
ding or including liability for damage to the means of transport does 
not, in principle, cease to be a matter of concern when the carrier 
assumes liability in place of the operator of a nuclear installation. 
The problem is merely shifted to another plane, but is not resolved. 
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TEXT OF THE PAPER 

I. THE INITIAL ATTITUDE OF THIRD PARTY LIABILITY INSURERS 
AND ITS JUSTIFICATION 

From the outset of the study of the question of covering damage to 
the means of transport, third party liability insurers advocated that this 
damage should be excluded from the operator's third party liability, for 
the following reasons: 

- The owner or charterer of the means of transport (hereinafter 
called the carrier) is one of the parties to a contract of carriage 
concluded for consideration, the carrier receiving remuneration, 
i.e. freight charges, for the carriage service; he is therefore not 
a thir.d party without any trade nexus with the operator liable. 

- It is the carrier, his servants and agents, who are in effective 
charge of the consignment, which throughout the carriage is under 
their immediate control and custody. Whereas the operator may 
be the true author of the incident and may influence the magnitude 
of the damage caused, provided merely that the nuclear substances 
are packed by him or by his servants or agents, which can only 
be the case .if he is the consignor-operator - he can no longer 
exercise any control over nuclear substances once they have left 
his installation. Now, even if the packaging satisfies the regulations 
in force, the decisions and actions of the carrier and his servants 
and agents may nevertheless be the true cause of the nuclear 
incident and of consequent damage to third parties and to the means 
of transport; it is they who during the carriage have a decisive 
influence on the loading, stowage, distance between packages, 
custody, care, unloading, and in general the whole handling of 
nuclear substances. 

In spite of this state of affairs, and although he pockets the freight 
charges, the carrier is nevertheless exempt from indemnifying 
third parties injured by nuclear damage, which may be caused by 
the means of transport loaded with nuclear substances; this is the 
effect of the legal channelling of third party liability on the operator. 

If he incurred liability pursu.§,_nt to the law of a non-Contracting State 
or to international agr~ements LParis Convention Article 6(b), Vienna 
Convention Article !!(.2}/ he would acquire by subrogation, up to the 
amount paid, fhe rights of the person thus indemnified under the 
Conventions LParis Convention Article 6(d), Vienna Convention 

Article IX(2)(a) J 
The carrier is therefore already privileged in relation to all third 

parties who have no trade nexus with the liable operator. 

In these circumstances the third party liability insurers thought 
it excessive to make the operator liable for damage to the means of 
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transport, particularly since, owing to the absolute liability of the 
operator, the carrier could claim indemnity for damage to the means 
of transport even if the nuclear incident was caused by the wrongful 
act of himself, his servants or agents and no wrongful act could be. 
attributed to the operator. 

- The compensation payable for damage to the means of transport, 
arid particularly to a ship or aircraft, may be high, and may 
absorb a large part of the resources available to indemnify third 
persons without trade nexus with the operator. The inclusion in 
the operator's third party liability of the obligation to indemnify 
damage to the means of transport might therefore have encouraged 
certain legislatures to raise the statutory limit of the operator's 
third party liability, thus creating a problem of the enhanced cost 
of cover for the operator and the problem of financial capacity 
for third party liability insurers. 

- The exclusion of damage to the means of transport stipulated in 
international conventions and national law should, in the view of 
the insurers, protect the operator absolutely against any claim 
for indemnity of this kind, whatever the legal basis, such a 
provision being a "lex specialis ". 

- But, of course, this damage had to be and has to be indemnified. 
For the rest, the carrier is in a strong position, since he can 
refuse to carry any nuclear substances unless damage to the means 
of transport is indemnified. Third party liability insurers 
approached their colleagues in transport insurance and particularly 
marine insurance to include nuclear damage to the means of 
transport under their "hull" cover. 

- Doing away with the indemnification rights of the carrier - their 
insured -would of course have excluded any possible recourse 
by the insurers of damage to the means of transport against the 
operator and his third party liability insurers. 

But as it could be foreseen that not all legislations would exclude 
damage to the means of transport, third party liability insurers further 
asked their transport and marine insurance colleagues to refrain in 
such cases from exercising their rights of recourse acquired by 
subrogation to the rights of the carrier against the operator and against 
themselves. 

Air transport insurers felt able to cover the risks of contamination 
of the aircraft without exercising rights of recourse against the operator 
and his insurers. Marine insurers, on the other hand, felt they could 
not take such a decision at the present time. They were unable to 
enter into commitments which would be binding on all the main markets 
in the world and the waiver of the right of recourse would be contrary 
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to one of their old traditions, namely that of exercising all possible 
rights of recourse against the liable parties. 

The fact that the operator's liability is absolute - thus fundamentally 
changing the moral basis of such a recourse, for the reasons set out 
above which becomes a right which is all the more repugnant since it 
relates to damage to a man's own property- cannot change the facts. 

In order to create a clear-cut situation it would have been necessary 
to exclude from the international conventions all rights of recourse by 
the insurers, as is done by Section 17{2) of the Italian Act. 

II. THE POSITION UNDER THE CONVENTION 

The principles recognized both in the Paris Convention 0"rticle 
3{a){ii) fl and in the Vienna Convention ,Q\:rticle IV(5){~ that nuclear 
damage to the means of transport is excluded from the third party 
liability of the operator thus apparently satisfied the third party 
liability insurers. 

But while insurers desired the absolute protection of the operators 
as mentioned above, the two Conventions stipulated that the operator 
:t:emained or might remain, in these circumstances, liable for damage 
to the means of transport outside the provisions of the Conventions. 

This express reservation in the two Conventions nevertheless has 

a different effect in each of them, as follows: 

-under the Vienna Convention lArticle IV(7)(bJl the operator's 
extra-conventional liability is unaffected and unrestricted, and 
will therefore be subject to the general law and in most cases 
it will be both absolute and unlimited; 

-under the Paris Convention LA.rticle 6{c)(iiJ/ on the other hand, 
the operator can be made extra-conventionally liable for damages 
to the means of transport, only so far as expressly specified 
either in the legislation of the Contracting Party on whose ~ 
territory the nuclear installation is located or in the national 
l~islation of the country where.J:he nuclear in;::ident occurs 
LArticle 14{b) and Article 13{aJ/. Unless expressly specified 

by law, therefore~ he is exempt from all liability. 

These regulations are regrettable from the point of view of the 
insurer, both under the Vienna Convention and under the Paris 
Convention, since they undermine the limitation of the operator's 
third party liability and he can never be certain of the real commitments 
against which he must insure, In practice in most cases he will not 
know the value of the means of transport which is carrying the nuclear 
substances for which he is liable, or the route actually followed by the 
ship or aircraft which, moreover, may be changed in the course of 
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transit for various reasons and may for example carry a ship into the 
territorial waters of a State which has made special provisions for 
damage to the means of transport which would also make him liable 
under the Paris Convention. 

The Conventions specify that the Contracting Parties may extend 
the operator's third party liability to damae;e caused to the means of 
transport by a special provision of 'their legislation [See _paris 
Convention, Article 7(c); Vienna Convention Article IV(6J/ provided 
that the operator's liability for other damage shall in no case be 
reduced below 5 million units of account or $U.S. 

An inclusion of this kind offers real advantages: 

- The operator can no longer be made extra-conventionnally liable 
LParis Convention, Article 6(c)(ii), Vienna Convention, Article 
IV( 6) and (7)(b)] ; 

-His liability remains limited to the amount fixed by his legislation 
and he therefore knows the exact commitments which he must 
insure against, regardless of the value of ship and the route 
followed. 

By including damage to the ship, the State may be committed under 
the Brussels Supplementary Convention. 

The statutory provisions for the compensation of the injured party 
who has caused the damage may, in the case of damage to a ship, be 
very important in quantity. 

Only the Vienna Convention deals with this point in Article IV(2). In 

the event of gross negligence by the injured person, or if he has acted 
or omitted to act with the intention of causing damage, the competent 
court may relieve the operator of liability of all or part of the 
compensation for damage sustained by such person, provided that the 
national law so stipulated. 

Under the Paris Convention, Article 11, national legislation is also 
applicable and is referred to in paragraph 48 (3) of the Expose des 
Motifs. 

The Conventions enable the Contracting Parties to specify in their 
national legislation that a carrier may be substituted under certain 
conditions for the operator. He is then deemed to be the operator of 
a nuclear ins_!allation situated on the territory of the Contracting Party 
in questionLParis Convention, Article 4(d), Vienna Convention, 
Article II(2l7. 

Where the carrier -operator is a shipowner, damage sustained by 
him as a result of nuclear incident due to nuclear substances carried 
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cannot be the liability of such operator, since no man can proceed 
against himself. Even the inclusion in the operator's third party 
liability of damage to the means of transport under Article 7(c) of the 
Paris Convention or Article IV (6)of the Vienna Convention cannot 
change this legal situation. 

But assuming the carrier-operator has chartered the ship, will he 
be liable for damage to the means of transport under the Conventions? 

The answer is "No", in view of the exclusion contained in both 
these Conventions. But he will remain extra-conventionally liable, as 
we have already seen: 

-without restriction under the Vienna Convention; 
- under any specific enactment of: 

- the legislation of the State in which the nuclear installation 
of the operator for whom he is substituted is situated or 

- the legislation of the place of the incident. 

If on the other hand, the legislature of the State in which.he is deem.ed 
to be an operator has exercised its rights under Article 7 (c) of the 
Paris Convention or Article IV(6) of the Vienna Convention and has 
expressly included damage to the means of transport in the operator's 
liability, we take the view that the carrier-operator-charterer must 
compensate for it, although this solution seems to us contrary to the 
spirit of the Paris and Vienna Conventions underlying the provisions 
of Article 3 (a)(ii) of the Paris Con vent ion and Article IV(5 )(a) of the 
Vienna Convention. Discussion of this subject, however, has only a 
very limited practical scope, since it is unlikely that the shipowner 
will include in the charterparty a stipulation that the charterer shall 
compensate him for all nuclear damage caused to the ship. 

III. THE SITUATION UNDER NATIONAL LAW 

National law can be classed in two categories, that of States which 
have ratified the Paris Convention and that of States whose laws are 
anterior to the Conventions or are not yet adapted to them. 

1. The national laws of States which have ratified the Convention 

Belgium: 

Spain: 

The provisional Act of 18th July 1966 does not expressly 
include damage to the means of transport; the proposed 
Bill includes it. 

The Act of 29th April 1964 does not expressly include 
damage to means of transport and it must therefore be 
regarded as excluded, although Section 45(1) of the Act 
specifies that the operator is liable for !lJ1 nuclear 
damage. This point is no longer in doubt since the 
coming into force of the regulation on the cover of 
nuclear risks of 22nd July 1967 L§ection 4, 47. 
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France: 

United 
Kingdom: 

Sweden: 

Turkey: 

The provisional Act of 12th November 1965 does not 
specify the inclusion of damage to the .!_Ileans of _ 
transport but the proposed Bill does LSection 3(21/ 

The Nuclear Installation Act 1965, includes in its 
legal concepts damage to the means of transport and 
under Section 21 (1) sets aside an amount of £1, 750, 000 
for the compensation of damage other than that caused 
to the means of transport, 

The operator of another Contracting Party is liable 
or not according to the law QJ the territory <Ln which 
his installation is situated Lsection 16 (2)(al/ but in the 
event of exemption it is specified that he remains liable 
fQ]' damage to fue means of transport outside the law 
Lsection 21 (21/ • 

The Act of 1st April 1968 does not expressly include 
damage to the means of transport, but stipulates that 
the Swedish operator is liable f<Lr all dargage unless 
expressly excluded by Statute LSection £/. Damage to 
the means of transport is not subject to an exemption. 
The operator 1 s liability for damage to the means of 
transport is also affirmed in the Message to Parliament. 
On the other hand, in order to determine whether an 
operator from another Contracting Party is liable or 
not, the Act refers to the nationalJaw of the co_1tntry in 
which his installation is situated LSection 12(21/ . In 
the event of e:lf_emption he ~ liable under the general 
rules of law LSection 14(al/ • Section 17 (1) expressly 
sets aside Kr. 25 million for damage other than that 
caused to the means of transport, 

So far as we know, the law here merely ratifies the 
Paris Convention without any other stipulations, and 
we therefore infer that the operator 1 s third party 
liability for damage to the means of transport is excluded 
under the principle of Article 3(a)(ii) 2 of the Paris 
Convention. 

The list can be completed by reference to the Bill on the use of 
atomic energy in Norway which in Sections 23(1), 27(2), 29(2) and 
32(3) adopts a similar solution to that of Sweden. 

2. National law in force before the Conventions and not adapted to them: 

The operator is liable for damage to the means of transport unless 
expressly otherwise provided. 
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Austria: 

Denmark: 

Italy: 

The Act of qth February 1964 does not exclude the 
operator's liability. 

The Act of 16th May 1962, Section 17(2), excludes 
the liability of the operator except where the 
national law of the liable party includes it. 

The Act of 31st December 1962 is silent on this 
point. 

The Netherlands: The Act of 27th October 1965, Section3{l)(b){ii) 
excludes the operator's liability. 

Germany: 

Switzerland: 

The Act of 23rd December 1959 does not exclude 
the operator's liability. 

The Act of 23rd December 1959 does not exclude the 
operator's liability. 

IV. THE PRESENT POSITION OF INSURERS 

1. Faced with a legislative problem, and more with the problem of the 
exclusion from the operator's third party liability of nuclear damage 
to the means of transport or its inclusion by national atomic legislation 
insurers are in two minds. This is quite understandable sine e: 

- the exclusion which they have advocated since these questions 
were first discussed has been included in the international 
Conventions, with reservations in favour of an operator's 
liability based on general law {Vienna Convention) or on other 
ad hoc nationallegislat ion {Paris Convention); 

- on the other hand, inclusion, while protecting the operator 
againstunknown commitments, may increase the cost of the 
cover which he needs owing to the higher limit on his third 
party liability, while facing the insurer with a problem of 
financial capacity. 

Finally, in the event of inclusion, but only for Contracting States 
of the Paris Convention .and the Brussels Supplementary Convehtion, 
the State must intervene beyond the statutory limit of the operator's 
third party liability; an amount of five million units of account being 
earmarked for compensation for other damage. 

If no damage is caused, however, or if such damage does not 
entirely absorb the reserved amount, these five million units of 
account or their balance may be used to compensate damage to the 
means of transport. It is precisely in the sphere of maritime transport 

that this case is most probable in view of long ocean voyages, in 
contrast to the consequences of nuclear incidents in the course of land 
or air carriage. 

252 



The value of the means of transport may be high, but experience 
in recent years proves that it is certainly not the most costly ships 
which carry the most dangerous nuclear substances such as irradiated 
fuel or radioactive waste for disposal into the sea. 

Be this as it may, the insurers think, for all these reasons, that 
the choice between the two alternatives reserved by the international 
Conventions to a national legislation on the subject of damage to the 
means of transport is primarily a matter for their insured, namely, 
the operators. 

2. With regard to~ for damage to the means of transport, insurers 
believe that it can be granted subject to the calculation of an adequate 
premium. 

Thus, in the various markets, the insurance contracts relating to 
the operator's liability for the carriage of nuclear substances in 
principle stipulate the exclusion of damage to means of transport but 
leave open the possibility of including it against payment of an ad hoc 
premium. This is also the solution provided in the study undertaken 
with Euratom with a view to harmonising carrier's third party liability 
insurance contracts. 

{a) I£ national law included damage to the ships in the operator's third 
party liability, the third party liability insurers would give cover. 
Nevertheless, since marine insurers, as a general rule, cover the 
hulls and engines of ship against all maritime risks, a carrier 
whose ship had been damaged might in such a case be able to call 
either direct on the operator's third party liability insurers or on 
his own hull insurer who, if he has not excluded the atomic risk, 
will be subrogated to the rights of the carrier and will have a right 
of recourse against the operator or his third party liability insurers 
under the rules of national law. The question arises whether a 
marine insure.r who has given hull cover including atomic risks, 
can exercise his right of recourse based on subrogation to the 
rights of the carrier, not only against the operator and his· insurers, 
but also against the State in the event of compensation paid by him 
as marine insurer, allowing for the amount of five million units of 
account reserved for other damages, exceeding wholly or partly the 
statutory limit of the operator's third party liability under the ad 
hoc stipulations in the national law or under the Brussels Supplemen
tary Convention. 

Finally, it should be recalled that in the case of a shipowner who 
is carrier and operator, no subrogation is possible and the marine 
insurer has no right of recourse. 

If a serious wrong has been committed by the insuredin the event 
of a collision, the hull insurers will have no right of recourse or 
a very limited right of recourse, as we have already pointed out. 
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(b) If the national law did not include damage to the ship in the 
operator's third party liability, the carrier would in all appearance 
claim compensation for such damage; 

- either by a "hold harmless" clause imposed on the operator; 

- or by hull insurance cover given by his marine insurer. 

In the first case, it would be a matter for the third party liability 
insurers to grant cover for this contractual liability. In the second 
case, the marine insurers would have no right of recourse against 
the operator under the Paris Convention if no special extra
conventional legal provision is applicable. 

In the case of third party liability incurred by the operator for 
damage to the means of transport under provisions other than 
those of the Conventions (general law, or ad hoc legal stipulations) 
it is a matter for the insurers among themselves to find a solution 
for the problem of financial capacity which may arise in each 
specific case; knowing the value in question and being able to 
estimate the possible damage, insurers should be able to overcome 
the practical difficulties. 

A great many carriage and marine insurers belong to pools of 
third party liability insurers and it seems certain that, one way 
or another, the problem will be solved. 
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I. INTRODUCTION 

Before coming to the real subject of my address may I be permitted 
to make a few preliminary observations by way of introduction.. The 
peaceful use of atomic energy gave rise to certain new problems in the 
province of liability and insurance. A need arose for new systems of 
third party liability, and insurance is particularly important here: 

Type of liability, suitable compensation for any victims, nature 
and extent of the insurance risk, state participation in cases of large
scale damage, etc. - the solution of these problems was a cogent 
prerequisite to peaceful nuclear development and industrial activity 
in this field, and was therefore of the utmost urgency. Consequently, 
the Commission of the European Atomic Energy Community has also 
concerned itself with this subject ever since its work began. Its work 
is now being continued by the Commission of the European Communities, 
which is the legal successor to the Euratom Commission. This activity 
has its legal basis primarily in Article 98 but also in Article 124 of the 
Euratom Treaty. 

Geographically, the situation in Europe is such that a nuclear 
accident can cause damage even beyond the frontiers of the country in 
which the accident occurs. It therefore seems necessary that all the 
possible victims should receive compensation irrespective of their 
nationality. Consequently, the Commission has always supported the 
concluding of international conventions in this field which extend beyond 
the territory of the Community's six Member States. It has also 
refrained from setting up a system of its own for liability and insurance 
in respect of matters connected with the nuclear risk, instead it has 
participated actively in the work of the OECD in this sector, which is 
provided for in the Convention on ThirdRlrty Liabilityin the Field of 
Nuclear Energy of 29th July 1960, as amplified by the version of the 
Additiona1Protocoldated28th January. 1964. Moreover, it has always 
been the Commission's earnest endeavour to get as many European 
countries as possible, over and above the six Euratom States, to sign 
the Brussels Convention on State Intervention dated 31st January 1963, 
which was drawn up by the Community and which supplements the Paris 
Convention as amplified by the Additional Protocol of 28th January 1964. 
Finally, the Commission welcomed the elaboration ori a world-wide 
basis, on the initiative of th~ International Atomic Energy Agency in 
Vienna, of the Convention dated 21st May 1963 and known as the 
"Vienna Convention". Through the previously mentioned Additional 
Protocols to the Paris and Brussels Conventions the latter were then 
largely brought into line with the provisions of the Vienna Convention. 

In this context I do not wish to dwell any longer on these three 
international conventions, of which the Paris Convention has meanwhile 
entered, into force after being signed by Belgium, France, Great 
Britain, Sweden, Spain and Turkey; I take it for granted that they are 
well known. At all events , the advent of these agreements has created 
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the most important conditions for a solution to the problems of 
liability and nuclear insurance. 

The new liability law confronts the insurance law, as it now 
stands, and the insurance industry with new and difficult tasks. It 
is not only a question of providing cover for the new amounts of 
liability that are laid down; in addition, new general and special 
insurance conditions must be worked out so as to bring the policies 
into line with the requirements of the new liability law. 

The previously mentioned Article 98 of the Euratom Treaty 
imposes on the Commission the task of ensuring that all necessary 
measures are taken in the Member States to facilitate the conclusion 
of insurance contracts covering nuclear risks. In continuation of its 
activities, therefore, the Commission has striven vigorously at the 
major international conventions on nuclear liability and insurance for 
the solution of the practical problems relating to nuclear insurance 
(e. g. drafting of skeleton policies for third party liability, property 
and transport insurance in respect of fixed nuclear installations and 
for the transport of nuclear materials; insurance covering the use 
and carriage of miscellaneous radioactive substances outside nuclear 
installations; nuclear-propelled ships; compiling of statistics on cases 
of nuclear damage; questions arising in connection with nuclear
powered ships, etc.). Insofar as they have not yet been concluded 
these activities are being continued. 

In the course of these activities the Commission has worked out 
and issued a skeleton third party liability insurance policy in bodies 
concerned, namely the nuclear insurance pools of the Community, 
nuclear insurance experts. on the European Insurance Committee (CEA)., 
representatives of the Union of Industries of the European Community 
(UNICE) and of the Com~ittee for the European Community of the 
International Union of Producers and Distributors of Electrical 
Energy (UNIPEDE), and representatives of the governments of the 
Community's Member States. Although this skeleton policy is merely 
a non-binding recommendation its provisions are already being applied 
for the conclusion of insurance contracts even in those individual cases 
where special arrangements are made in respect of certain risks. 

After this first step towards the standardization of insurance 
conditions and the promotion of a common nuclear insurance market, 
the Commission of the European Communities has now submitted a 
skeleton third party liability policy in respect of the carriage of 
nuclear materials. This policy, which was likewise fully discussed 
with the previously mentioned bodies, is based on the fact that hitherto 
in marine insurance, as a sector of transport insurance, the parties 
have for the most part been concerned solely with the property 
insurance of the ship and its cargo. No liability claim arises in the 
first instance. For only the so-called indirect collision damage is 
covered by the transport insurance by way of a departure from the 
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rule; that is to say that the insurer was also liable for damage 
suffered by the insured in the event of a collision between ships; 
that he must pay compensation for damage incurred by a third party, 
The Commission's skeleton policy is consequently something of a 
novelty in the field of transport insurance. For here we are concerned 
not with damage suffered by third parties solely as the result of a 
collision between ships, but with such damage in general, e. g. as 
could occur if a ship carrying nuclear materials were to enter a port 
and cause damage - bodily injury or material damage - to persons 
or port installations not connected with the transport. 

A basic principle of the Commission's skeleton policy is the fact 
- which in itself is obvious -that no cover by the individual insurance 
is required where no liability exists, Consequently, in the skeleton 
policy the liability constitutes the basis for the cover provided by 
the insurer. The liability is determined in accordance with the Paris 
and Brussels Conventions and with the national law whenever these 
conventions have not settled certain questions but have left the 
solution thereof to the legislatures of the Contracting States. 

II. THE COMMISSION'S SKELETON POLICY 

1. Principles 

The Commission proceeded on the basic assumption that it would 
be highly desirable if international transport of nuclear materials 
could be covered by a single insurance contract, This meant that the 
following considerations had to be taken into account: 

{a) Standardization of third party liability insurance in respect of 
carriage 

International carriage of nuclear materials can be effected 
if the competent authority of a country has issued the relevant 
licence. Competence rests solely with the authority of the 
country in which either the plant of the operator liable is situated 
or the carrier to whom liability has been transferred, in accordance 
with Article 4(d) of the Paris Convention, has his registered office. 
The said authority has to assess the insurance contract that has 
been concluded, The authorities of the other countries affected by 
the transport operation may therefore neither demand the taking 
out of an insurance with another insurer nor call into question the 
insurance conditions, They can merely stipulate in certain cases 
that the amount of cover provided for in the insurance contract 
shall be increased commensurate with the maximum amounts of 
liability laid down in their national laws {Article 7{e) of the Paris 
Convention). For this reason it is important that the principles 
of third party liability insurance contracts in respect of the 
transport of nuclear materials should be identical or similar both 
inside and outside the Community, Should these principles differ 
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and consequently not be recognized by foreign licensing authorities, 

several insurance contracts would have to be concluded with 
different insurers for one and the same transport operation. This 
would complicate the transport and increase the associated 
administration expenditure and, consequently, the overall cost. 

(b) Separate insurance for nuclear carriage liability 

The Paris Convention lays down that the operator of the 
installation shall alone be liable for any nuclear incidents that 
may occur either inside the installation or during carriage. It 
stipulates that the operator must cover the liability risk by an 
insurance or other financial guarantee, but leaves it to his 
discretion whether he does so by means of a single insurance 
contract for both types of damage or by taking out two separate 
policies. 

Insurers, insurance takers and the competent national authorities 
in the Community are at present in favour of separate insurance in 
two contracts with separate insurance conditions. The insurance 
takers believe that. this would afford them greater flexibility in the 
negotiation of the contracts, The insurers, for their part, are 
thereby able in every case to decide, in full knowledge of the 
concrete circumstances surrounding the shipment, whether they 
wish to insure the risk in question. 

(c) Individual and declaration insurance 

Transport liability insurance contracts in respect of nuclear 
materials can be concluded in two forms: as an insurance for a 
single shipment or as a so called "declaration insurance". Under 
the second type of contract the insurer covers for a specified period 
- usually one year - the nuclear liability risk arising out of the 
shipments effected by the insured. The latter has merely to notify 
the insurer of these operations - in many cases after the event. 
The insurer then calculates a premium for each shipment. At the 
present time the majority of these shipments are insured under 
declaration policies. 

The Commission's skeleton policy is worded in such general 
terms that it can serve as a basis both for insurance of individual 
shipments and for declaration insurance. 

2. Insured Liability 

Under the skeleton policy the insurer provides insurance 
protection to cover the insurance taker's non-contractual liability in 
private law provided that the compensable damage ;Was caused by one 
or more nuclear incidents and that these incid·ents occu..rred: 
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- during or on the occasion of the insured conveyance 

or 

- after the nuclear materials had been stolen, lost, jettisoned or 
abandoned in the course of the insured conveyance, 

In this way the non-contractual liability in private law is insured 
in accordance with the liability law in force for the nuclear incident 
in question, The insurance cover provided is accordingly not confined 
to claims arising from the law established by the Paris Convention, 
On the contrary, the skeleton policy provides for cover on the basis of 
every liability in private law, Also covered, for example, are claims 
based on other international conventions and on the national liability 
laws of countries which are not Signatory to the Paris Convention, 
An insurance cover that embraces claims arising out of all possible 
national laws is of great importance to the taker of the insurance, The 
taker must attach particular value to such insurance cover when the 
nuclear materials are in transit in territories where the Paris 
Convention does not apply, Since for the next few years it must 
probably be assumed that the Paris Convention will not yet have 
entered into force in some of the Signatory States, such insurance 
cover is also necessary for shipments inside Europe. But even 
after ratification of the Paris Convention by all the Contracting States 
the insurance takers will still be interested in such an all-embracing 
insurance cover, even in the case of shipments that will not be carried 
beyond the frontiers of the countries which have acceded to the Paris 
Convention, For the possibility cannot be excluded that - even if the 
nuclear incident occurs inside the frontiers of a Signatory State to the 
Paris Convention - the damage may extend across the frontiers into 
non-Contracting States, Moreover, owing to unforeseeable events 
during transport, nuclear materials may unexpectedly enter territories 
where the Paris Convention does not apply. The same problem also 
arises, however, in the case of damage on the territory of the 
Signatory States as the result of a nuclear incident which occurred on 
the territory of a non-Contracting State. If the present skeleton 
policy were to cover only damage compensation within the meaning of 
the Paris Convention, the insurance takers would be compelled to take 
out a second insurance covering claims for compensation under laws 
other than that of the Paris Convention. 

If the insurer is prepared to assume liability under the applicable 
law he obviously does so only within the context of the insurance 
protection referred to in the skeleton policy, Even in the previously 
mentioned cases he provides cover only within the limitations in time 
and amount and under the other provisions of the insurance contract, 
The skeleton policy thus covers only such damage as is caused by a 
nuclear incident as defined in Article l(a)(i) of the Paris Convention. 
This means that the insurance protection is also limited in the case 
of a liability under other laws by this definition of the nuclear incident, 
and this holds good even when the applicable national law does not 
recognize any particular nuclear liability standards. 
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3. Legal Objections to Standardized Liability and Insurance 

Objections on legal grounds have been put forward for the standard
iz-ed insurance of the liability arising from a conveyance, highly 
desirable though this is for economic reasons. Several government 
experts from the Member States of the Community doubt whether the 
"insurance or other financial security" mentioned in Article lO(a) of 
the Paris Convention could also be used to meet liability claims based 
on laws other than that of the said Convention. 

There are three legal points of view on this question, namely: 

(1) that the insured sum can be available for damage claims based on 
any law,as long as the damage was caused by a nuclear incident; 

(2) that the insured sum should be available for damage claims under 
the Paris Convention and under other laws, priority being given 
to claims under the Paris Convention; 

(3) that the insured sum should be available exclusively for damage 
claims under the Paris Convention. 

4. Non-contractual Liability in Private Law 

By "non-contractual liability in private law" is meant any liability 
stemming directly from the provisions of the Paris Convention or from 
other rules deriving from civil law. This includes also the liability 
assumed under a written contract in accordance with Articles 4(a}(i) 
and 4(b)(i) of the Paris Convention, since this too stems directly from 
the provisions of the said Convention and is therefore a non-contractual 
liability in private law. A contract merely lays down where, in the 
case of a given transport operation, the liability of the consignor or the 
the' carrier ceases and that of the consignee or another carrier begins. 

5. Legal and Contractual Liability 

With regard to this important question the skeleton policy 
distinguishes between two categories of cases. 

Transport contracts between the operator of an installation 
(consignor or consignee) and a carrier and his subcontractors 
(forwarding agent, port enterprise) incorporate provisions whereby 
the contracting party and insurance taker who fails to observe a time 
limit or an agreed ,price is obliged to pay a contractual compensation 
(interest on arrears, indemnification, administrative fine, demurrage 
etc,). The use in the policy of the term "non-contractual liability in 
private law" excludes any such contractual liability from the insurance 
cover. The insurer would thus not be called upon to pay, even if this 
contractual liability for damages arose out of a nuclear incident. 
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Such contractual compensation obligations can, however, frequently 
be invoked wholly or partially in respect of the direct damage suffered 
by the other party, for which the latter, like any damage victim, could 
demand compensation if legal liability had not been replaced by contract
ual liability. To this end the policy expressly provides that the insurer 
shall include such contractual liability in the insurance cover. 

In another category of cases the insurance taker undertakes to 
indemnify persons who perform the transport operation for him 
(carrier, forwarding agent, consignee and others) in respect of: 

(1) damage suffered by them, or 

(2) claims for compensation which could be enforced against them 
in connection with the transport operation, 

In such a case, the insurers are also prepared in principle to 
insure such contractual liability obligations of the insurance taker. 
They reserve the right howevertodecide from case to case on the 
provision of insurance cover and would like to gear the amount of cover 
to the degree of peril involved in the conveyance, also taking into account 
the reliability of the transport operator and his agents; a further 
determining factor is the capacity of the insurance market. 

In this connection, indeed, insurance of the contractual liability 
within the purview of the Paris Convention has virtually no significance, 
because the legal liability under that Convention is so formulated that 
a contractual liability over and above this would seem scarcely 
conceivable. Insurance of the contractual liability assumes greater 
importance when liability is incurred not under the Paris Convention 
but under other bodies of law which recognize neither absolute 
liability nor channelling where nuclear damage is concerned. In such 
cases the carrier, forwarding agent or any other persons entering 
into contractual commitments with the sender or receiver of the 
nuclear materials carried will demand the aforementioned indemnifi
cation against any damage they themselves may suffer and against the 
legal liability affecting them. Such indemnification will normally be 
granted in the form of an "indemnification agreement" as customarily 
employed in marine transport. 

6, Extent of the Transport Insurance Cover 

Insurance cover under the skeleton policy in respect of transport 
extends in principle only to nuclear incidents occurring during 
carriage. It must be borne in mind, however, that nuclear incidents 
may also occur after a journey if the nuclear materials have been lost, 
stolen, jettisoned or abandoned in transit. Since such damage involves 
liability under the Paris Convention and has an economic connection 
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with the conveyance, it will be covered by the transport liability 
insurance. Thus damage caused, for instance, by the foundering of 
a ship - even if the nuclear incident occurs much later - still falls 
within the scope of the cover. On the other hand, damage due to 
nuclear materials which under the terms of an arrangement have been 
transported to a particular place to be disposed of at the principal's 
request, e. g. jettisoned, is not covered by the transport policy. 

Insurance cover is also granted for contractual liability in cases 
where in the absence of such a contractual 1 iability arrangement the 
insured would be liable in taw. 

7. Attachment and Cessation of the Insurance Cover 

Insurance cover is granted only when the nuclear materials are 
in transit outside the installations of the consignor and the consignee 
at the time they give rise to the nuclear incident. 

In many cases it is by no means easy to determine the beginning 
and the end of a transport operation. Whether, and if so, to what 
extent the preparatory or preliminary loading and the unloading are to 
be deemed part of the carriage process cannot be clearly laid down in 
a general formula. Loading and unloading may take a relatively long 
time and the risk may possibly be great. It would be extremely 
unsatisfactory if just at that time doubt were to arise as to whether 
liability came within the terms of the. installations policy or the 
transport policy. 

Since, however, every nuclear incident occurring within the 
precincts of a nuclear installation is covered by the third party 
liability policy in respect of installations, even in cases where the 
nuclear incident takes place at the beginning or the end of a transport 
operation, the Commission's skeleton third party liability policy 
adheres to the same criteria and lays down that in such cases no cover 
is provided. A further point in favour of this solution was that, ur.der 
Article S(a) of the Paris Convention, liability inside a nuclear 
installation rests solely and exclusively with the operator of that 
installation. To the extent that a person other than the operator has 
assumed liability for the carriage, the earliest moment at which 
liability under the Paris Convention can be transferred is that at 
which the nuclear materials leave the installation. This applies, 
mutatis mutandis, when the nuclear materials enter the installation 
of the consignee. The only exception is in the case of interim storage 
pursuant to Article S(b) of the Paris Convention. 

The skeleton policy employs the term "nuclear installation" in the 
same way as the Paris Convention, thus precluding any definition in 
interpretation between the two texts in question, The definition of 
what, from a spatial and conceptual standpoint, constitutes a "nuclear 
installation" within the meaning of Article l(a)(ii) of the Paris 
Convention must, however, be left to the licensing authorities or the 
courts. 
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In cases where the legal provisions permit and where no cover 
exists under an installation liability insurance, the insured wish to 
avail themselves of the possibility of obtaining from the insurers a 
stipulation to the effect that the transport liability insurance commences 
with the loading and ceases with the unloading of the nuclear materials 
even if the loading and unloading are performed ins.ide the nuclear 
installation. 

8, Damage to the Nuclear Substances Carried 

Under the skeleton policy no insurance cover is provided against 
claims for compensation in respect of damage to the nuclear susbtances 
which form the subject of the insured conveyance. 

Whether liability is incurred under the Paris Convention in respect 
of the nuclear materials carried may give rise to doubts. A prere
quisite for such lialibity is, of course, that the person liable is 
not at the same time the owner of the nuclear materials, since 
otherwise it would be a case of damage suffered by the insurance taker 
himself, which therefore cannot be covered even by a third party 
liability insurance, In its enumeration of damage for which liability 
does not arise in the event of a nuclear incident (Article 3(a)(ii) 1 and 2) 
the Paris Convention does not mention the actual nuclear materials 

carried, From this it could be concluded that liability arises in 
respect of such materials, It is also argued, however, that it can be 
inferred from the nature of the liability system under the Paris 
Convention that there is no obligation to pay compensation for damage 
to the actual nuclear materials carried, These are open questions 
which will probably and primarily have to be decided by jurisprudence, 

Even should liability arise, the insurers do not wish to accept the 
relevant risk, Nor have the insurance takers, for their part, so far 
seen any real necessity for such a liability risk to be covered, 
Nevertheless, insofar as they are not owners of the nuclear materials d 

but are liable in the event of damage to them, they want to reserve the 
right to arrange liability insurance cover against this risk by means 
of an appropriate clause in the Special Insurance Conditions, 

The experts from the Member States of the Community, however, 
have declared themselves to be against such exclusion, since its 
incorporation in the insurance contract would mean that, if liability 
arose, the risk would pass to the State. 

If the risk of damage to the nuclear materials carried were to be 
insured by means of a goods -in-transit insurance, i, e, a cargo 
insurance, and if, in addition, the insurer were to waive any recourse 
on the grounds of an existing liability, then the States concerned would 
certainly not expect to have to assume liability in place of the 
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uncommitted liability insurer and to compensate the owner of the 
nuclear materials. As yet, however, there has been no general 
agreement by transport insurers to waive recourse. 

9. Damaie to the Means of TransJ;>ort and to the Additional Freight 

Insofar as the relevant legislation of the Community countries 
stipulates the inclusion of the means of transport in the liability under 
the Paris Convention (Article 7(c) of the Paris Convention) - as was 
urged by the Euratom Commission in its recommendation of 6th July 
1966 * - damage to the means of transport also involves liability for 
compensation pursuant to the Paris Convention. 

Damage to the additional freight involves liability under the Paris 
Convention without reservations. 

In the event of inclusion of the means of transport in the liability • 
it would turn out that, in view of the value of the carrying ships, the 
insured sum is not adequate to cover full compensation for possible 
damage to the means of transport, as the possibilities of effecting a 
necessary increase in the insured sum on this account· are limited by 
the available capacities on the insurance market. 

The insurers therefore propose that in the first instance the following 
general exclusions as regards the means of transport and the additional 
freight should be embodied in the General Insurance Conditions: 

Unless otherwise provided in the insurance contract, damage to 
the means of transport in which the nuclear materials forming the 
subject of the insured conveyance are carried shall be deemed not 
to be covered by the insurance. 

Unless otherwise provided in the insurance contract, damage to 
radioactive or non-r:adioactive materials and their packaging 
carried in the same means of transport as the nuclear substances 
forming the subject of the insured conveyance shall be deemed not 
to be covered by the insurance. 

The insurers, however, are prepared in every case to include the 
means of transport and the additional freight in the cover on request 
and against payment of an additional premium. They contend that 
insurance of the means of transport and the additional freight makes 
it necessary to calculate the premium for these supplementary risks 
on the basis of an exact knowledge of the circumstances and inde
pendently of the premium for the other risk. 

* Published in the "Journal Officiel" of the European Communities 
No. 13 6, 25th July 1966. 
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The government experts raise objections to the exclusions proposed 
by the insurers, since in the event of non-insurance the States concerned 
would be obliged, under Article 1 O{a) of the Paris Convention, to assume 
liability in place of the insurer. 

The insurance takers to.o are opposed to these express exclusions, 
though for a different reason, They consider that the perils involved 
are of a kind which normally is not included in conventional third 
party liability insurance either, and that there is consequently no 
reason for excluding them expressly in the present case, They desire, 
however, that the means of transport and the additional freight should 
be assessed independently as regards the premium, a procedure which, 
in their opinion, would not give rise to any difficulties. 

The insurance takers are willing to notify the insurers as early as 
possible of the nature of the means of transport employed. With regard 
to the additional freight, however, they stress that it is virtually 
impossible for them to ascertain before the conveyance - or, in many 
cases, even afterwards - what the additional freight consists of. They 
contend that it cannot be a difficult matter for the insurers to co-insure 
the additional freight in principle without knowing its nature, They 
point out that in many cases the insurers already provide blank cover 
for damage to the additional freight. Nevertheless, the insurance 
takers want to reserve the right to request an exclusion in special 
cases. 

10. Salvage Costs 

On the question of salvage costs the insurers and the insurance 
takers hold differing views with regard to the drawing up of the 
skeleton policy. 

The insurance takers propose the following arrangements: costs 
incurred as a result of measures - even if abortive - which the 
insured has been constrained by circumstances to take in order to 
avert or minimize damage suffered by third parties in the event 
insured against, shall be borne by the insurer. 

This arrangement corresponds broadly to the provisions of Belgian 
German, Italian and Dutch legislation on insurance contracts. 

While all nuclear insurers in the Community are prepared to insure 
such costs, they are against the insertion of a clause in the skeleton 
policy. They take the view that it should be left to the individual 
insurers to assume liability for such costs in accordance with the 
statutory provisions or the relevant practice on the insurance markets 
in the countries concerned. 
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11. Persons Insured 

The persons insured under the terms of the skeleton policy are: 

(a} the taker of the insurance; 

{b) all other persons designated by name in the special conditions. 

Here it should be pointed out that the Commission's skeleton policy 
derives, in accordance with conventional insurance practice, from 
two types of insurance conditions, namely (a} the general standard 
insurance conditions , which form the basis of the skeleton policy, 
and (b) the special insurance conditions or clauses, which take 
account of the particular case involved and the individual insurance 
requirements by supplementing or amending the general provisions, 

The necessity for co-insurance of other persons in addition to the 
plant operator or carrier taking out the insurance may arise in the 
following three cases: 

(1) Despite the legal channelling of liability to the operator of the 
installation, major suppliers - especially those in the United 
States - occasionally ask to be included in the insurance cover 
and designated by name as co-insured. 

(2) In the case of conveyance to areas outside the scope of the 
Paris Convention, persons other than the insured may incur 
a liability for damages, Co-contractors of the insured who 
fear that they may be held liable will therefore frequently ask 
to be included in the cover, 

(3} In the case of conveyance to non-Signatory States, the authorities 
of such States can make the granting of a transport permit 
conditional upon the insurance of all persons who may possibly 
be liable for nuclear damage under what is technically known 
as a "blanket policy". 

The insurers are prepared to grant, on request, insurance for the 
reasons stated under point 1 above, In the cases mentioned under 
points 2 and 3 the insurers are likewise willing in principle to 
provide cover against payment of an additional premium, 

The insurance pools of the European Communities, however, desire 
in principle a system whereby persons, other than the insurance taker, 
who participate in the conveyance or have an interest in its imple
mentation (e. g. as owner or possessor of the cargo or the means of 
transport} are only included in the insurance cover together with the 
taker of the insurance on condition that the latter designates them by 
name to the insurer beforehand, The reason for this is that these 
insurers wish to avoid being burdened doubly or beyond their capacity 
on account of a liability incurred by such persons (suppliers, shippers 
carriers}: i, e, once by the transport liability insurance under the 
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skeleton policy, and again by an insurance contract concluded in an 
another country on behalf of such a person, under which the same 
insurers could likewise be burdened without having foreseen this 
eventuality, since they had effected a reinsurance on him (e. g. in 
the United States or Japan). 

The insurance takers, for their part, consider it very important 
that persons participating in the conveyance should be able to be 
included in the insurance cover by groups designated in accordance 
with general criteria, without their names having to be notified 
beforehand, They emphasize that it is often impossible for them to 
designate by name the persons who will be participating in the 
conveyance and are therefore to be included in the insurance cover. 

Nor do the insurance takers agree with the principle of charging 
an additional premium for the inclusion of other parties in the 
insurance cover, They' are only prepared to pay this additional 
premium in certain cases. 

12. Territorial Field of Application 

The insurance cover under the Commission's skeleton policy 
applies anywhere in the world, i, e, irrespective of where the 
damage occurs. 

Under the Paris Convention, liability is normally confined to 
nuclear incidents and damage which occur on the territory of a Signatory 
State, on the high seas or in the' air space of such a State. However, 
the scope of the Paris Convention extends further in cases where, 
pursuant to Article 4(a)(iv) and 4(b)(iv), it can also be applied to 
nuclear incidents which have taken place on the territory of a non
Signatory State. Moreover, even when the damage occurs in non
Signatory countries, the Paris Convention provides for·the assu:mption 
of liability by the plant operator in certain cases compatible with the 
terms of Article 6(d) and (e). In addition, the legislation of the 
Signatory States may widen the territorial field of application of the 
Paris Convention, 

The insurers wish to reserve the right to exclude certain areas 
from the world-wide cover in special cases - namely where claims 
cannot be made under the provisions of the Paris Convention, This 
is appropriate when other insurers have assumed insurance cover in 
respect of such areas, which may always be the case when in a non
Signatory State the transport permit is issued only on condition that 
the cover is provided by an authorized insurer in that country. 

Needless to say, it will frequently be agreed between the insurer 
and the insured that the scope of a declaration policy is to be limited 
to carriage within a well-defined area, 
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13. Limitation in Time of Insurance Cover after Theft, Loss, Jettisoning 
or Abandonment of the Nuclear Materials 

As regards the duration of insurance cover, the skeleton policy 
provides for two alternatives from the important standpoint of statute
barring on account of special circumstances. 

Alternative 1 {for general application) 

If the nuclear substances were stolen during carriage, lost or 
jettisoned or abandoned during carriage and the nuclear incident occurs 
subsequently thereto, insurance cover shall also expire if the damage 
claims are not enforced in law within ten years after such theft, loss, 
jettisoning or abandonment, 

Alternative 2 {for application in certain insurance contracts) 

If the nuclear substances were stolen during carriage, lost or 
jettisoned or abandoned during carriage and the nuclear incident occurs 
subsequently thereto, no insurance cover shall be granted if the damage 
claims have not been enforced in law twenty years after the expiry 
of the insurance contract concluded in connection therewith by the same 
insurer and for conveyances of the same type. 

Commentary: 

In addition to stipulating that the right to compensation expires 
ten years after the nuclear incident, Article 8{b) of the Paris 
Convention states that, where the nuclear substances have been stolen, 
lost, jettisoned or abandoned during carriage, this right shall be 
extinguished at the latest twenty years from the date of such theft, loss, 
jettisoning or abandonment. 

The majority of insurers say that they are only prepared to provide 
cover for periods up to ten years in these cases. They argue that they 
cannot maintain provisions for possible damages over a longer period 
than ten years after the conveyance and therefore propose the adoption 
of Alternative 1. 

On the other hand, one insurance pool in the Community has granted 
a twenty- year cover in several contracts relating to a fairly large number 
of shipments which may be expected to yield a commensurate premium 
income. It nevertheless included the following restriction in the 
contract: cover could not be maintained for more than ten years after 
the termination of the contractual relationship. In a contract concluded 
for several years, therefore, cover can be extended for periods up to 
twenty years after the conveyance. 

In the case of both Alternative 1 and Alternative 2, liability under 
the Paris Convention is not fully covered by the insurance. 
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The Member State government experts and the insurance takers 
desire cover which is as consistent as possible with the liability and 
accordingly prefer insofar as the insurers do not provide complete 
cover within the meaning of the Paris Convention -the second 
alternative. 

14. Sum Insured 

{a) Amount and nature 
The liability specified by the Paris Convention for the 

normal case is 15 million EMA u/a. This may be reduced or 
increased by the Signatory States in accordance with the capacity 
of the insurance companies. Although the insurance pools are 
able to offer approximately equivalent services in all the Member 
States, as they are interlinked by international reinsurance, it 
has not been possible for them to agree on the amount of liability, 
especially as, even after the Paris Convention has come into 
force, it will have to be borne in mind that the liabilities laid 
down in the relevant national laws will vary from five million to 
15 million EMA u/ a. 

As, however, the amount of the insurance is always aligned 
on the maximum liability laid down by the provisions of the 
national law, specification of a uniform insured sum in the 
skeleton policy has proved impossible for this reason too. 
Needless to s.ay, however, the insurer 1s obligations can be 
limited as to amount and such provisions can be stipulated in the 
insurance contracts. 

{b) Necessity for several insurances 

Separate sums must be available for: 

(i) compensation of third party damage caused by a nuclear 
incident {principal insurance); 

{ii) salvage expenses; 

{iii) interest and costs incurred by the insured through legal 
action. 

For the principal insurance and for interest and costs incurred 
through legal action, the Paris Convention prescribes separate insurances 
{Articles 1 O{a) and 7 (g)). As salvage expenses do not represent 
compensation for nuclear damage in the true sense, this risk must 
likewise be insured over and above the principal insurance pursuant to 
Article lO{c). Combination of the insurance for salvage expenses with 
that for interest and costs, on the other hand, would be possible. 

In the insurance of the principal risk, the question arises whether 
damage claims under provisions other than those of the Paris Convention -
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other international conventions, such as the Vienna Convention, or 
other national laws - can be covered together with those under the Paris 
Convention by a single insurance, 

As already stated, there are three legal opinions concerning the 
interpretation of the relevant provisions, namely those of Article lO(a) and {c) 
of the Paris Convention. 

If it is considered that the insurance referred to in Article 1 O{a) of 
the Paris Convention can be applied to all claims for compensation of 
damage caused by a nuclear incident -whether under the Paris Convention 
or under another legal system - a single insurance is sufficient. 

If it is held that the insurance can also be made available for claims 
under other laws but that claims under the Paris Convention have priority, 
cover for claims made under other laws can be restricted considerably 
in exceptional cases, As, however, cases in which claims under the 
Paris Convention and other laws compete and at the same time the 
insured sum is insufficient to meet both claims are extremely rare, the 
takers of the insurance will usually not wish to conclude any supplementary 
insurance, 

If, on the other hand, preference were to be given to the legal concept 
in which the insurance should be used solely in respect of claims under 
the Paris Convention, the insurance takers would require two different 
insurances. In· order to avoid this 7 however, the States which had 
licensed the installation might find itself constrained to supplement the 
insurance with a State guarantee as "other financial security" within the 
meaning of Article 1 O{a) of the Paris Convention for such exceptional 
cases, 

15, Floating Policy 

Although, under Article 7 of the Paris Convention, the operator 
must pay the entire amount of liability for each individual nuclear 
incident and must obtain appropriate cover, the insurers state that, 
because of the limited number of risks insured and the exceptionally 
high level of the cover {five million to 15 million EMA u/a) they are 
unable to provide cover per incident. They limit their obligation to 
perform by making insurance cover available for the entire range of 
effects of nuclear incidents which may occur during the insured 
conveyance {insurance per shipment). 

If several nuclear incidents occur during an insured conveyance, the 
insurers only cover them to the extent of the total sum specified in the 
insurance contract, the damages paid in respect of incidents which have 
occured being deducted from the total sum {degressive cover policy), 

The term "insured conveyance" requires elucidation in this contelld, 
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Some insurers propose the following text for the enlightenment of 
their insurance takers: with reference to limitation of the obligation to 
perform, the simultaneous dispatch of one or more part consignments 
containing nuclear substances in one and the same means of transport 
or consecutively in several means of transport shall be deemed to be a 
single conveyance, Carriage shall: 

begin not earlier than the time at which the first vehicle leaves 
the precincts of the sending operator's installation. or - where 
th.e insured desires later attachment of cover - at such time as 
has been agreed upon, e, g. from the time of loading on to the 
conveying vessel; 

and not later than the time at which the last vehicle enters the 
precincts of the receiving operator's installation or - if 
prior to such entry - the time at which the operator concerned 
desires cessation of cover, 

If, when one or more means of transport are used, storage incidental 
to carriage is planned or rendered necessary by unforeseen occurrences, 
cover is maintained within the limits if the insured sum, insofar as the 
nuclear incident occurs during such incidental storage and/ or the 
loading or unloading required at any place whatsoever, This holds good 
on condition that: 

(1) the nuclear materials so stored do not undergo any physical or 
chemical processing; 

(2) the packaging is not changed; 

(3) the period of such incidental storage does not exceed an agreed 
time. 

The takers of insurance express the hope that the insurers will be 
in a position to provide them with cover per nuclear incident commen- 'l 
surate with the liability imposed on them bythe Paris Convention. ~ 

16. Judgments Rendered by Courts in non- Contracting States 

The insurer is not obliged to pay compensation under the present 
contract if the right to compensation for damage suffered has been 
recognized by a court of a State non-signatory to the Paris Convention 
and if: 

judgment has been obtained by fraudulent means; 

the person against whom judgment has been given has not had the 
opportunity to: .present his case in equitable conditions; or 
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- the judgment is contrary to the public policy of the State whose 
law governs the relations between the parties to the present 
contract or is incompatible with the fundamental rules of justice. 

This exclusion concerns the unwarranted award of damage by courts 
with jurisdiction in countries having markedly different legal concepts. 
It is modelled on the system laid down in Article XII( 1} of the Vienna 
Convention, which Article relates to the enforcement of judgments 
rendered in foreign countries. The exclusion will only be applied in 
the case of judgments rendered by courts in. States non-Signatory to 
the Paris Convention. In most cases, the person suffering damage will 
in his own interest, avoid bringing the matter before a court in a non
Contracting State, as in the normal course only an exequatur judgment 
by a court in the country in which the installation of the operator liable 
is situated can make such a judgment enforceable in that country, the 
court responsible for pronouncing on the enforceable judgment being 
required to ascertain on its own authority whether the judgment in 
question does not infringe public policy. In such cases, the exclusion 
in the skeleton policy is not necessary. On the other hand, it will be 
applicable when there is no occasion for enforcement in one of. the 
Contracting States, e. g. when the insured pays voluntarily without the 
institution of enforcement procedure or when he possesses property in 
the country in which judgment can be enforced. 

17. Rights and Obligations Arising Out of the Insurance 

The Commission's skeleton policy, like every conventional insurance 
contract, contains rights and obligations for both the insured and the 
insurer. The most important of these are set out below: 

(a) Insurance Takers and Other Insured Persons 

The taker of the insurance shall be required, when concluding 
the contract or when notifying the insured conveyance, to notify the 
insurer of all circumstances known to him which are relevant to 
assessment of the risk, in particular the nature of the items to be 
carried, the place of consignment and of destination and the means 
of transport. Insofar as he makes no other declarations, it shall be 
deemed to have been agreed that carriage shall be effected by the 
customary routes and on the usual conditions. These obligations 
are customary in transport insurance contracts. 

It is further implicitly provided that risks not notified shall not 
be met by the agreed premium. While this does not mean that no 
insurance cover exists, it entitles the insurer to increase the 
premium subsequently. 

(H) ':!:_r_a.!:!~Elr_oj li2-bJ)!JY. c!l:trin_g _s:a_rrja_gE<_ 

In cases in which liability under the Paris Convention passes 
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from the insurance taker to a third party of from a third party to 
the insurance taker during carriage, the insurance taker shall 
ensure that the co.nditions of such transfer of liability are laid down 
in advance and with the necessary precision in order that, in the 
event of any damage, there shall be no doubt as to the identity of 
the person liable. This is because Article 4(a) and {b) of the Paris 
Convention states that liability passes from one operator to another 
(or from one carrier to another) under the terms of a contract in 
writing or upon the transfer of charge of the nuclear materials. 
As the concept of "taking charge of the nuclear materials" is 
equivocal and it is necessary to avoid disagreements as to who is 
liable and which insurer is responsible, the skeleton policy states 
that the conditions governing transfer of liability must be laid down 
with precision in advance. 

The insurance taker therefore has to notify the insurer of such 
transfer of liability forthwith upon obtaining knowledge thereof or -
if circumstances permit - in advance thereof, 

The taker of the insurance must ensure that all measures 
required during preparation for the conveyance and during the 
conveyance itself are taken to apply as appropriate the safety 
regulations in force and - where no such regulations exist - the 
most recent "Regulations for the Safe Transport of Radioactive 
Materials" issued by the International Atomic Energy Agency in 
Vienna, 

In this connection, I would remind you that the United Nations 
instructed the IAEA to prepare recommendations concerning the 
transport of radioactive materials. Appropriate recommendations were 
issued in 1960, revised in 1964 and supplemented in 1966 by legal 
regulations for packaging high-activity materials (large radioactive 
sources). 

Without going into details, I should like to point out that the 
International Atomic Energy Agency (IAEA) regulations deal with the 
following subjects: 

Definitions; 
Materials not subject to the general regulations concerning carriage; 
Classification of radioactive materials; 
General packaging r equir ern ents; 
Special requirements for packaging of liquid and gaseous materials; 
Special requirements for packaging and carriage of fissile 
materials; 
Special requirements for packaging and carriage of high-activity 
materials (large radioactive sources); 
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Special requirements for packaging and carriage of low specific 
activity materials; 
Limitation of dose rate at the external surface of package; 
Limitation of the activity of radioactive materials per package; 
Minimum size and weight of packages - packing of substances of 
different types in one and the same package; · 
Requirements for loading in means of transport and for storage; 
Labels and placards; 
Prohibition on loading and storage of materials of all types 
together; 
Contamination of external surfaces of packages or of means of 
transport - accidents; 
Protection of personnel and the general public; 
Authorisations and transport documents. 

{b) Insurers 

If the insured is required to provide surety in respect of 
possible damage claims forming the subject of the insurance cover, 
the insurer shall forthwith furnish a guarantee or, if necessary, 
deposit surety. If the insured has deposited surety, the insurer 
shall release such surety by his guarantee or, should this not be 
permissible, indemnify the insured by means of another surety. 

As soon as the assets deposited as surety are released, the 
insured shall take all appropriate measures for the restoration 
thereof to the insurer. Should the surety provided by the insurer 
be applied to payment of a penalty, fine or other legal expenses 
arising out of criminal proceedings, the insured shall upon request 
reimburse the insurer for the amounts thus employed. This 
provision has been included in the skeleton policy because the 
carrier of nuclear substances must take into account the fact 
that after nuclear damage the means of transport and the 
additional freight may be seized as surety for claims made by 
the victim. The insured therefore has a considerable interest -
where international carriage is concerned, at all events - in 
the insurer's furnishing the required sureties for third party 
liability claims which have not been finally established. 

In the Community countries, the provision of surety 
is something of a novelty as far as nuclear liability insurers 
are concerned. Insurers of conventional transport operations, 
on the other hand always include the provision of sureties for 
claims which have not yet been finally established. In some 
countries, the liability insurer also makes surety available 
in respect of motor vehicle third party liability. 

Some insurers are in principle prepared to make sureties 
available within the meaning of the skeleton policy provisions. 
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Others will do so only up to a proportionately reduced 
amount or approximately 1 O"l'o of the insured sum. Others again 
are adamant in their refusal to furnish sureties for third party 
liability claims which have not been finally established. 

Generally speaking, the insurers fear that the authorities 
of the country in which the nuclear incident occurs will demand 
very high sureties in the case of damage the extent of which 
cannot be ascertained immediately; thus the insurers would be 
forced to make available amounts which were out of all proportion 
to the real significance of the damage in question. 

The insurer is obliged to issue an insurance certificate in the 
prescribed form to the insured on request by the latter, 

An insurance certificate prepared by the OECD, in co-operation 
with the Signatory States to the Paris Convention, came into force 
on 30th June 1%8. 

Under the terms· of Article 4(c) and (d) of the Paris Convention, 
the operator is required to provide the carrier with such a certificate, 
which must contain the following particulars: name of the operator 
or the carrier liable in place of the operator; amount, type, date 
of entry into force and duration of the financial security; description 
of the nuclear materials to be carried and, .where possible, details 
of the route to be followed; and a statement by the competent licensing 
authority that the person named is an operator within the meaning 
of the Paris Convention. 

The certificate is designed to facilitate clearance at frontiers 
and therefore should as far as possible be drawn up in two languages, 
i, e. the language of the operator's country and one of the two official 
languages of the OECD, 

Should circumstances arise during carriage which aggravate 
the insured risk, the insurer may demand an additional premium 
commensurate with such aggravation. The following may be considered 
as aggravations of the risk: variations in respect of the type, quantity 
or packaging of the nuclear substances carried, to the extent that 
they relate to declarations which have to be made to the insurer; 
and variations of the route, or of the mode or means of transport. 

None of the perils inherent in the conveyance, no perils due to 
acts of God, and no measures rendered imperative by such perils -
even if mentioned in the foregoing examples - are as a general rule 
considered as an aggravation of the risk. 
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Conversely, where circumstances arise which diminish the 
risk, the insured may, subject to the same conditions, demand a 
reduction of the premium, 

In the skeleton policy, the principle underlying treatment of 
the question of increasing premiums consequent upon a variation 
of the risk is that the typical carriage perils, even where not fore
seeable at the time of entering into the contract, are per se the 
subject matter of the carriage risk and therefore of the risk 
insured, Insofar, then, as such typical carriage risks occur, they 
are automatically comprised in the insurance cover, It is, however, 
difficult to distinguish, by an abstract definition, between the 
typical carriage risks covered by the agreed premium and the 
subsequent non-typical aggravations of the risk for which the insurer 
may demand an additional premium, In the skeleton policy, therefore, 
an att-empt has been made to resolve the problem by quoting some 
expositive examples instead of giving a definition, 

III, CONCLUDING OBSERVATIONS 

The foregoing is an outline of some of the major prov1s1ons of the 
skeleton third party liability insurance policy formulated by the 
Commission of the European Communities in respect of the carriage 
of nuclear materials, with particular reference to those concerning 
cover for ship and cargo. It was realized that, in view of the 
different interests of the groups involved, it would not be possible to 
reduce all the various standpoints to a common denominator, even 
though the policy contains only the essential provisions, This applies 
to differences not only between insurers and insurance takers but also 
as between insurers, In the latter case, for example, there was an 
issue of considerable importance for this Conference, namely the 
insurance of ships as means of transport, If a hull insurance is taken 
out with a carriage insurer for this purpose, then in the event of damage 
this insurer has a case for recourse against the operator or carrier 
who has caused the damage, for whom their third party liability insurer 
will be accountable, As, however, the Community nuclear third party 
liability insurance pools do not wish to coinsure such rights of recourse, 
they have, as already mentioned, agreed to include the means of trans
port in the cover for the operator or carrier, 

If in the future nuclear materials are carried on a larger scale 

not only in conventional but also in nuclear-powered ships, this will 
give rise to a number of additional questions which will not be dealt 
with in detail here; nor will the Brussels Nuclear Ship Convention 
(already discussed in another connection). Even if, for reasons which 
are common knowledge, this Convention is not to be promulgated in the 
near future, it is nevertheless clear that its liability provisions could 
form the basis for any further discussion on unification of nuclear ship 
liability, 
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Finally, it should be said that the Commission of the European 
Communities welcomes the Monaco 1968 International Symposium not 
only because it can help to remove, where possible, disparities of 
view which are still to be found in its skeleton policy but which are of 
a fundamental nature, Over and above this, it is particularly to be 
hoped that through the work of this Symposium results will be achieved 
which will shed light on all liability and insurance problems inherent in 
marine transport of nuclear materials and which demonstrate whether 
the existing regulations and international Conventions are adequate or 
whether they may possibly require amendment in order to ensure smooth 
and increasing traffic in nuclear materials on the high seas. 
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At the first sight of the problem of the insurance of the liability of 
carriers by sea for injury to persons or property caused by nuclear 
cargoes carried in their ships most people enquire why any such 
insurance is necessary. This is a very natural question, sine e the 
Vienna Convention on Civil Liability for Nuclear Damage of 21 st May 
1963 and the earlier OEEC Convention on Third Party Liability in the 
Field of Nuclear Energy of 29th July 1960 and Protocol of 28th January 
1964 provide in effect that, if during the transit of nuclear material a 
nuclear incident occurs causing damage to persons or property, the 
"operator" of the nuclear installation from which the nuclear materials 
emanated is liable, and n.ot the carrier whether by sea, land or air. 
There are of course in both Conventions detailed provisions as to the 
stage of the transit at which this sole and exclusive liability of the 
operator ceases, the most important of which is probably the provision 
that the original operator 1 s liability ceases when the nuclear material 
has been "taken charge of" by the operator of another nuclear installation. 
But these provisions are not of importance to the present topic, save 
that, again at first sight, the carrier would appear to be protected 
against liability arising out of the carriage of nuclear material during 
the whole of the transit. 

But this unfortunately is not so: these Conventions do not, and 
indeed could not, however they were framed, protect in all cases the 
carrier of nuclear materials against liability to third parties arising 
out of a nuclear incident during the transit. This paper is confined to 
the consideration of the potential liabilities of carriers by sea of nuclear 
materials, which must begin by considering the liability of a sea carrier 
for damage done by any cargo which he carries. These liaoilities are, 
as indeed are all liabilities of sea carriers, defined and regulated by 
maritime law, which is by far the most ancient extant law recognized 
among nations, supplemented by a number of comparatively recent 
international maritime Conventions. 

Under this formidable body of law it is generally true to say that 
a sea carrier's liability depends essentially upon fault, either of 
himself or of his servants {usually on board his ship) or of his agents. 
There are some exceptions to this fundamental rule, which apply only 
in territorial waters and not on the high seas, but these exceptions do 
not concern us here. The marine casualties which one can readily 
envisage as capable of resulting in cargo causing damage to persons 
or property (such as a cargo of certain kinds of petroleum oils -
resulting in fire or pollution of coasts - explosive or inflammable 
cargoes, and certain nuclear cargoes) are collision either with other 
vessels or, in territorial waters, fixed objects such as piers or dolphins, 
stranding, and fire or explosion on board the ship. There are doubtless 
other types of marine casualties which can result in the cargo carried 
in the ship causing damage, but the above are those which according to 
experience are the most common, The sea carrier's liability for 
damage to persons or property by the cargo carried in the ship depends 
essentially upon whether or not the marine casualty was caused by 
negligence for which the sea carrier is liable - usually such negligence 
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takes the form of fault or error in the navigation or management of 
the ship by the sea carrier's servants on·board of her, i, e, the 
officers and crew, 

Now it is doubtful whether these Conventions (or the national 
Statutes enacted in Convention countries to implement the Conventions 
- such as , in the United Kingdom, the Nuclear Installations Act, 1965) 
do fully protect a sea carrier, whose vessel flies the flag of a 
Convention country, and is carrying nuclear cargo; in the case of a 
collision on the high seas with ano.ther ship also flying the flag of a 
Convention country. If the claim for nuclear damage against the sea 
carrier whose ship was carrying the nuclear cargo were pursued in 
the United Kingdom jurisdiction, the carrier would indeed be fully 
protected under the abovementioned Act; and one assumes, although I 
am not qualified to express an opinion on this point, that the same 
result would ensue if the claim were pursued in the jurisdiction of any 
Convention country, But assume that the claim were brought in the 
jurisdiction of a non-Convention country - as well it might be if the 
claimants were able to and chose to arrest the ship, or another ship 
in the same ownership, in that jurisdiction - it is at least doubtful 
whether the courts of the non-Convention country could or would apply 
the Conventions to protect the sea carrier of the nuclear cargo. These 
difficulties become even greater if one assumes a collision, whether 
on the high seas or in territorial waters, in which one or both of the 
ships involved were flying the flag of a non-Convention country, or a 
stranding on or off the coasts of a non-Convention country, or indeed 
any nuclear incident in the territorial waters of a non-Convention 
country causing damage to persons or property in that country, 

These are obvious gaps in the protection afforded to the sea carrier 
of nuclear materials against liability for a nuclear incident by the 
Conventions, 

There may well be others: but those who have had to consider the 
liability insurance required by sea carriers whose vessels carry 
nuclear materials have found it impossible and indeed unwise, to attempt 
to categorize the risks to ·which they may be exposed, Therefore, sea 
carriers of nuclear materials must be, by some such means as discussed 
below, given a comprehensive insurance against this particular form 
of liability to cover all cases in which they might not be protected by 
the Conventions, 

I repeat that the above exposition is in no way intended as a criticism 
of those responsible for framing the Conventions, They did not, because 
they could not, provide complete protection for the carriers, especially 
sea carriers, of nuclear materials, 

An international Convention can only bind the courts of the Convention 
countries by its legislation, and insofar as those courts are concerned 
the Convention can of course legislate beyond the territories of the 
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Convention countries, Such Convention cannot, however, have the 
force of law in non-Convention countries, ( 1) nor can it effectively 
legislate for the high seas without the concurrence of all the countries 
who are Signatories of or later adherents to the many existing inter
national maritime Conventions. (2) 

It is against this background that one must study the means by 
which sea carriers of nuclear materials can acquire the cover against 
the risks discussed above, Liability insurance required by shipowners, 
charterers and other operators of ships has been provided for over 
100 years by mutual associations, formed by the shipowners themselves 
and whose boards of directors are all shipowners, There are no 
"shareholders" as such, but the "members" are the shipowners who 
mutually insure each other, These mutual associations are known as 
"Protection and Indemnity Associations" or "P. & !,Associations" for 
short, and a shipowner desiring to insure himself against his liabilities 
in this manner is said to "enter his ship" in the P, & I. Association of 
his choice. Originally "protection" meant the protection of shipowners 
against their liabilities for los.s of life and personal injury, mainly of 
crews, stevedores and passengers: "indemnity" was intended to denote 
shipowners' liability for loss or da_mage to cargo. But this distinction 
is now rapidly becoming academic, During the long passage of time 
since the foundation of these mutual associations, the types as well as 
the amounts of the liabilities against which shipowners require insurance 
have increased enormously,and with them the size of the P, & I, 
Associations, 

Mutual insurance is best considered as self-insurance on a group 
basis: it eliminates the element of profit in the underwriting of the 
risks covered, 

Since these associations originated in England, it is not surpr1s1ng 
that the largest number are still located in that country, At the present 
time the English P, & I, Associations together afford liability insurance 
on the mutual system to shipowners owning well over 100 million tons 
of world shipping of which of course by far the greater part is under flags 
other than the British flag. 

But important P, & I, Associations have also been long established 
in Scandinavia(and the English P, & I, Associations work largely in 
co-operation with them) and in the United States of America, 

Therefore the major part of the world's tonnage (now about 170 
million tons) is covered against shipowners' liabilities on a mutual 
basis between the shipowners themselves, Nevertheless, an important 
part of the business of insuring shipowners' liabilities is also done in 
the United Kingdom (and elsewhere) by what I may call "professional" 
underwriters {in the United Kingdom this includes Lloyd's and the 
insurance companies) who of course underwrite as a business with the 
object of making a profit, 

{1) {2) See Notes at the end of the paper. 
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I do not intend to imply that all marine insurance should be 
conducted on the mutual basis; on the contrary it has by long experience 
proved unsuitable for the insurance of the ships themselves and their 
freights and some other forms of marine ad,venture. But I do say that, 
equally by long experience, the mutual basis has proved the best fitted 
for the insurance of shipowners• liabilities. 

r-·--......... ... 

The problem of the insurance of sea carriers against their potential 
liabilities arising from the carriage of nuclear material as cargo first 
came to a head in the year 1959. Since the majority of European 
shipowners have for many years past been accustomed to insure them
selves through the medium of the P. & I. Associations against nearly 
every form of liability to which they may become exposed, it was natural 
that they should turn to these Associations for this purpose, By the 
end of that year it had come to the knowledge of the Directors of the 
English P. & I, Associations that some nuclear waste - i.e. nuclear 
fuel utilised in a reactor to the stage at which it has been expended as 
an economic producer of heat, but nevertheless highly radioactive and, 
unless adequately shielded, capable of emitting ionizing radiations 
harmful to persons or property in the vicinity - had already been 
carried by sea and that similar shipments on long ocean voyages were 
likely to increase in the future. 

At that time the Directors of, and those responsible for the operation 
of the P. & I. Associations could know little of the hazards presented 
by the carriage of nuclear cargoes. It was, of course, known that the 
nuclear waste was enclosed in extremely strong containers, usually 
carried on deck; nevertheless, upon expert advice, it was clear that 
the possibility of such a container being penetrated or broken open in a 
marine casualty such as collision, stranding or fire, although: remote, 
could not be excluded. In such an event the consequent nuclear damage 
to persons and property in the vicinity could be catastrophic especially 
if it occurred in port or in narrowwaters. The legal advice received 
was that, with the exception of the then recent legislation in the United 
States and the United Kingdom (which was and still is of limited 
geographical application as explained above) the sea carrier would be 
legally liable for such damage, if the marine casualty had been caused 
by his negligence or that of his employees. 

The Directors of the P. & I. Associations were thus faced with a 
situation in which the then state of knowledge was quite inadequate to 
enable them to make a proper assessment of these risks, and in which 
the risks themselves, being confined to a relatively small number of 
members (viz: owners of cargo liners, as opposed to the majority of 
the members who are owners of tankers, bulk carriers and tramps) 
could be regarded as mutual. Consequently, they felt it their duty, in l 
January 1961 to exclude from the policies issued by the Associations 1 
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liability arising out of the emission of ionizing radiations from nuclear 
fuel or any radioactive products or waste carried as cargo. The only 
exceptions were radioisotopes used for industrial, commercial, 
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agricultural, medical or scientific purposes. 

It was quickly appreciated that this wide exclusion of insurance 
cover by the main source of liability insurance for shipowners, .would 
severely restrict the very important and increasing trade in the 
carriage of nuclear materials by sea, Consequently, the P, & I. 
Associations and the Chamber of Shipping of the United Kingdom entered 
into discussions with the United Kingdom Atomic Energy Authority 
(UKAEA) to devise a solution of this problem, which was very soon 
realized to be that of grouping the nuclear materials likely to be carried 
by sea into categories according to their hazardous properties, On the 
one hand were to be grouped those substances which, although in the 
strict sense radioactive, presented so little hazard of emitting harmful 
ionizing radiations, that shipowners ought reasonably to agree to carry 
them. and their P, & I. Associations ought reasonably to agree to protect 
their shipowner members against such minimal chance of liability for 
nuclear damage as could exist during the carriage of such materials. 

On the ·other hand, there were to be grouped those nuclear substances 
which could, in the event of a marine casualty, however unlikely the 
contingency might be, inflict nuclear damage on persons or property, 
For the carriage of this group of nuclear materials the P. & I. Associations; 
would not afford liability insurance for their shipowner members, but · 
the latter would be entitled to insist upon an indemnity against liability 
for nuclear damage from the shippers (i. e, in most cases the UKAEA). 

It is only right that full recognition be given to the UKAEA for their 
co-operation in these discussions, their ready comprehension of the 
difficulties in which the shipowners and P, & I. Associations found 
themselves, and for their assistance in the highly technical issues 
involved, As a result, by June 1960 it was possible to agree upon the 
division of nuclear materials likely to be carried by sea into the 
following four classes or categories: 

I. Uranium ores and concentrates, natural uranium and thorium, 

II, Radioisotopes for medical, agricultural, scientific or industrial 
use. Irradiated specimens of metals or minerals - except those 
which fall within Class IV below, 

In respect of these two classes the sea carrier does not receive an 
indemnity against liability for nuclear damage from the shippers 
(UKAEA) but he is covered against the remote possibility of 
liability for nuclear damage by his P. & I. Association, 

III. Fissile materials, i.e. artificially produced nuclear substances 
such as enriched uranium, uranium-235 and plutonium-239, which 
under certain conditions are capable of undergoing fission, 

The main danger from this class of nuclear substances is, apparently 
that, if ingested in the human body, they are toxic. 

284 



IV. Irradiated uranium and any other irradiated fissile material. 

In respect of these two classes the sea carrier does receive an 
indemnity against nuclear liability from the shipper and is not 
protected by his P. & I. Association against liability for nuclear 
damage. 

This then is the pattern of insurance available in the United Kingdom 
to sea carriers against liabilities for nuclear damage caused by the 
nuclear cargoes they may carry. Up to date it has proved admirably 
suited to its purpose. Shipowners whose vessels are entered in the 
English or Scandinavian P. & I. Associations are warned by those 
Associations that, while in the event of their accepting nuclear materials 
of Classes I or II above for carriage in their ships, they will have the 
protection of their P. & I. Associations against liability for nuclear 
damage; in the event of their accepting nuclear materials of Classes III 
or IV they do not have this protection, but must insist upon the shippers 
{usually the local Atomic Energy Authority) giving them an indemnity 
against liability for nuclear damage in as wide terms as the UKAEA 
indemnity, as a condition of their accepting the nuclear cargo. 

This system of insurance coverage proved its adaptability to modern 
conditions of carriage when in 1962 the Suez Canal Authority, becoming 
naturally concerned about the passage of ships carrying nuclear material, 
drafted regulations covering {among other safety precautions) the 
inspection, documentation and insurance requirements of such ships 
passing through the Canal. There ensued discussions between the Suez 
Canal Authority, advised in technical matters by the United Arab 
Republic Atomic Energy Establishment, the UKAEA, the Chamber of 
Shipping of the United Kingdom and the English P. & I. Associations. 
These discussions were directed towards devising a procedure as 
simplified as possible in the circumstances and which was both practical 
and satisfactory to the Suez Canal Authority. The discussions were 
naturally extensive and prolonged but they were brought to a successful 
conclusion in March 1965. 

During these discussions the Vienna Convention (21st May 1963) and 
the recommendations of the Agency Board of Governors had become 
available; some difficulty was caused by the fact that the classifications 
of nuclear materials (in particular relating to fissile materials) does 
not precisely correspond with the above categori.es agreed between the 
UKAEA and the P, & I, Associations. These were, however, overcome 
and in the final result the Suez Canal Authority agreed to allow the 
passage of ships carrying nuclear materials falling into Classes I and 
II upon a certificate of insurance issued by the appropriate P. & I. 
Association: ships carrying nuclear materials comprised in Classes III 
and IV have to present the written indemnity from the UKAEA (or other 
accredited Atomic Energy Authority). 

Until the Canal was closed in 1967 this system worked extremely 
well and many ships carrying nuclear materials passed through the 
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Suez Canal with the minimum of trouble under this documentation. 
When the Canal reopens there seems no reason why the same procedure 
should not be used, 

Note: (1) The phrase Convention countries is used compendiously to 
denote both the Contracting States which were parties to and 
Signatories of the Convention, and also those States which 
later adhered or acceded to or otherwise adopted the C 
in their domestic laws. 

(2) As only three examples: the Collision Convention 1910 (which 
regulates liabilities for collisions at sea) has 40 Signatories 
and Accessions; the Bills of Lading Convention 1924 (which 
regulates the liabilities of shipowners for loss of or damage 
to their cargoes) has 30; and the Limitation Convention 1957 
(which provides for the limitation of shipowners 1 liability in 
certain circumstances) has 17. Thus no Convention has a 
list of Convention States wholly common to the others and 
in order to alter or amend any one of these COnventions, all 
the (still existing) Convention States must be convened to a 
fresh conference for that purpose. 
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When a genuine demand for such insurances arose some years ago, 
a cover was placed in the London Market enabling any Lloyd's Broker 
to place such risks, with the knowledge that there were underwriters 
available to accept them. 

The cover gives a broad outline of protection by nature of its 
wording, leaving each declaration for which there is no standard 
wording, to be tailor-made to the individual requirements of the 
assured concerned by dovetailing existing maritime conditions and 
laws in with the Convention requirements. 

These declarations can range from an individual sending to a single 
cover involving many transits under the one heading, such as the UKAEA 
cover on which you have heard satisfaction expressed. 

The assured can be the owner of the goods concerned, the consignor, 
the consignee or the carrier, these being the people likely to have possible 
liability arising out of the transit of any nuclear substances. Provision is 
also made in the cover for transit certificates to be provided where required 

The rating and acceptance of these risks is handled by a group of 
leading underwriters subscribing to them. This paper cannot go into 
any details of their rating other than to mention that where large numbers 
of shipments are involved, very large reductions are given compared 
with the rate for a single shipment. 

In rating the All Risks we have recognized the high standard of 
packing which has been demonstrated to all of us by previous speakers 
as our rate is in the region of an F. P. A. rate this being the rate for the 
risk of the vessel becoming a total loss. In rating other than nuclear 
cargoes for all risks co'nditions this total loss rate is then increased 
according to the nature of the commodity concerned. 

The Institute Cargo Clauses All Risks conditions as many of you will 
know include salvage charges. These could be extremely high solely 
because of the nuclear cargo on the vessel. As we saw yesterday the 
casks weigh up to 50 tons and many specialised types of salvage equipment 
may be requested to release the cargo. This equipment can cost up to 
$50,000 a day and may take two months to reach the vessel if she is 
wrecked in a remote area and then a further month waiting for the 
weather to settle. If there has been no nuclear incident I cannot see 
where the Convention would protect their operators for these expenses. 
General average expenses are also covered by the clauses but I will 
leave this subject to Mr. Bauer of the Allianz as he covers it fully in 
his paper. 

Mr.Rand of Marsh Maclennan has already done an excellent brokering 
job for me on the legal liability subject; however I would like to take him 
up on one point. I think I understood him to say that provided he 
protected his clients with insurance it was not too important where they 
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were covered, I think it is important as the policy is a legal document 
of financial standing and can be most helpful when transporting dangerous 
cargoes through territorial or foreign lands or waters as proof to an 
Authority that the owner or perhaps the carrier has liability protection 
up to the limit stated in the policy, 

Many of the enquiries we receive are for liability in connection with 
the transportation of enriched or irradiated fuels. Those of you who 
have just heard Mr. Miller's excellent paper have understood about a 
Mutual Club, The shipowners are pmtected by their Club when carrying 
natural ores or radioisotopes but not for the more dangerous fuels 
which at present are only carried by a few owners. 

The liability to an authority for the expenses of removing the wreck 
of a vessel carrying nuclear fuel solely because of the nuclear fuel 
dangers could be considerable, I do not believe that an authority would 
accept Mr. Sousselier's optimistic view that if there were gradual leakage 
from a sunken cask this would be diluted and dispersed in the water 
within the acceptable radioactive measurement that exists today. The 
whole world is concerned about pollution of the waters so what is accepted 
today may well be rejected tomorrow. I can't imagine an authority such 
as the State of Louisiana in the U, S, A. which derives a large income 
from the fishing and shell fish industry allowing a sunken nuclear cargo 
to remain off their shores. I can't see where these expenses would be 
covered by the Convention on behalf of the operator when there is no 
nuclear incident. 

Mr. Rand has already told you that a legal liability policy for $5, 000,000 
costs • 02o/o on the limit per voyage. I feel therefore that comments made 
in some papers regarding costs of insurance for all risks- and liabilities 
are misleading, 

The maximum limit of liability which can be declared off the cover· is 
£5,000, 000 or equivalent per voyage, being similar to the limit offered 
by Pools for transit risks in territorial limits. Many declarations, 
however, are made for lower limits of liability since for some small 
shipments it is not felt sensible to ask and pay for such an unnecessarily 
high limit. The provision of the liability limit of sums less than £5,000,000 
or equivalent is part of the tailoring to individual requirements that can 
be carried out. 

This cover has been in operation for seven years and has been run 
quite successfully during this time, Unconventional shipments have also 
been handled in the London Market either as declarations off the cover.· 
referred to above, or, independently of it, One example of an unconventional 
transit would be shipments terminating at sea as is the case when radioactive 
materials are being dumped. 

A common problem that arises is that the insured is unable to find 
out what cover he ought to take out because of the difficulty in finding out 
what his liabilities are, Underwriters, however, are usually prepared 
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to give a quotation even when there is doubt as to whether the assured 
has liability .or not, or in many cases, where the liability varies, 
depending upon where the goods happen to be at any particular time. 

In conclusion, the London Market has the capacity to give 
liability insurances up to £5, 000,000 for the transit of nuclear 
substances together with cover on all risks, Institute Clauses, 
including War, on the goods concerned, if required, these facilities 
being available through any Lloyd's Broker. 
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I. FOREWORD 

1. The "Havskar" Case 

On 1st June 1968, the Norwegian motor vessel "Havskar" grounded 
off the Schelde Estuary following collision with the British steamer 
"Runswick", 

The badly damaged vessel was refloated in a salvage operation 
lasting several days, provisionally patched up and taken in tow to 
Antwerp for repairs, The owners of the "Havskar" declared General 
Average on 6th June 1968 (vide "Lloyd's Weekly Casualty Reports" 
No, 409 of 11th June 1968). 

This event would not normally have merited any special mention, 
but for the fact that any failure in the salvage operation could well have 
had unforeseeable consequences. 

On board the grounded "Havskar" were six containers of uranium 
hexafluoride (UF6), and it was not knownatfirst whether- and, if so, 
to what extent - they had been damaged as a result of the ramming by 
the "Runswick". All efforts of the salvors were therefore initially 
concentrated on at least recovering these containers. This was 
successfully accomplished after four days of effort. The containers 
and their both valuable and dangerous contents were undamaged , The 
consignees were able to take receipt on 7th June of the UF 6• which was 
urgently required for their production programme, after their marine 
insurers had countersigned the customary General Average Bond the 
same day. 

2. The Significance of "General Average" in the Carriage of Nuclear 
Substances 

General Average is one of the oldest institutions of Maritime 
Commercial and Insurance Law, It dates back to the fourth century, 
originates from Phoenician law and has, in its ·more than fifteen hundred 
years' history, retained its topicality right up to the present day. 

General Average measures are sacrifices and expenditure, which 
are intentionally and reasonably made or incurred for the purpose of 
preserving from peril the property involved in a common maritime 
adventure (Rule A of the York Antwerp Rules, 1950). 

The entire loss constituting the General Average is apportioned 
over the vessel, the cargo and the freight on the basis of the value of 
the vessel and cargo and the amount of freight at the time and place 
the adventure ends. A percental distribution thus ensues in respect of 
both the salvaged and the sacrificed and damaged interests, whereby 
the parties to be indemnified are entitled to a lien on the goods concerned 
on account of the contribution to be borne in respect thereof, 
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As a bona-fide purchaser cannot be confronted with this lien after 
delivery of the goods, the party interested in the cargo must accede 
to the procedure of signing the General Average Bond, The marine 
underwriter, in countersigning this bond, undertakes -in accordance 
with his contractual obligations - to pay the General Average 
Contribution to be later adjusted, 

This procedure has been described here in such detail in light of the 
the fact that General Average plays a significant role precisely in the 
carriage of nuclear substances, Nucleal," substances represent high 
values with a minimum of volume, Thus, in a minimum of space, 
high values accumulate, which - in relation to the value of the vessel, 
the freight and other cargo could result in a contribution having to be 
paid, which would be disproportionate in comparison with a normal 
general cargo contribution, Therefore, quite apart from the risk 
features which the marine underwriter otherwise has to take into 
account in his assessment of the risk when insuring nuclear substances 
this particular burden of contributions in General Average cases must 
be taken into due consideration. 

3, Demarcation of Material and Non-Material Losses in Marine 
Insurance 

A further reason for the reference at the beginning of this paper to 
the General Average case M, S, "Havskar" is that the claims presented 
to underwriters, i, e. salvage costs and General Average expenses,
covered in this case by a marine insurance policy - pertain to non
material losses and thus constitute an exception to the general principle 
of marine insurance whereby material loss and damage only is covered, 

The principle of restricting cover to material loss and damage 
only must be rigidly adhered to in the insuring of nuclear substances. 
Any third party liability claims - legal or contractual - resulting from 
the nature of the shipped nuclear substances, for example in the "Havskar" 
case, the pollution of waters and coastline, the ensuing injuries to 
human beings or material damage and nuclear contamination are beyond 
the task of marine insurance. Here the marine insurance cover must 
be supplemented by third party transit liability insurance, The marine 
insurer of nuclear substances should also not involve himself in the 
indemnification of loss of or damage to means of conveyance or other 
cargo, and he should. abstain from granting cover for consequential losses 
resulting from transport delays, loss of market and in particular personal 
injuries. 

Non-material loss - for which the marine underwriter, as an exception 
to the rule, accepts liability - is restricted to costs and expenses which 
the assured or other persons incur in saving the subject matter insured 
or in averting an impending loss of or damage to such subject matter 
insured, 
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II. SCOPE OF INSURANCE COVER FOR THE CARRIAGE OF NUCLEAR 
SUBSTANCES 

1. Conventional Perils 

The field of material loss is generally governed by the principle of 
the "All Risks" cover. In accordance therewith, the underwriter 
accepts liability for all risks to which the insured goods are exposed 
during the insured period in the case of particular average, however, 
he is liable -unless the vessel be stranded- only in respect of certain 
categories of goods, except by special agreement; nuclear substances 
are not listed thereunder. 

The marine underwriter of nuclear substances is therefore liable 
for partial damage to such substances in a case of stranding only. To 
achieve a more extensive insurance cover, special agreements are 
needed. As the amount of premium payable is governed by the extent 
of the scope of cover, a party interested in a marine insurance cover 
for nuclear substances will - especially in view of the high values 
involved - have to consider very carefully the exact extent of insurance 
cover he requires for the substances in question as regards their 
susceptibility to damage, In the particular case of valuable nuclear 
substances, it may be deemed a virtue that marine underwriters the 
world over do not operate on the basis of schematic conditions, but are 
in a position to adapt themselves to the individual requirements of their 
clients with an internationally, largely standardised system of conditions 
and clauses. 

In the German market, the following forms of cover have hitherto 
been applied in respect of the categories of goods listed hereunder: 

(a) Uranium ore, natural uranium in drums: The risk of damage to 
the nuclear substances themselves here is practically non-existent 
or, at the most, so negligible that for these substances an insurance 
on the terms "free of particular average, unless the vessel be 
stranded (f. p. a. )" is deemed to be adequate, especially as the risks 
of jettison and washing overboard are customarily also included by 
these terms in respect of deck cargo. 

(b) Uranium and other fissile material after completion of physicaland 
chemical processes such as conversion, enrichment and pelletising 
in the various isotopic compositions or chemical compounds: Here 
again, the risk of damage may be assessed as relatively slight. 
The possibility of damage to the transport containers by heavy 
weather, faulty loading, rough handling or other cargo cannot, 
however', be eliminated, so that coverage of the risk of damage, 
including theft, pilferage and non-delivery would appear advisable, 
The risk of damage would also embrace contamination caused by 
ship's sweat, seawater, freshwater and other cargo, Upon inclusion 
of the valuable transport containers, loss or damage caused by 
breakage, bending and denting as well as rust and/ or oxidation caused 
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by seawater or freshwater could additionally also be covered under 
the insurance. 

{c) Non-irradiated fuel elements, together with component parts and 
accessories such as tube casings, end pieces, spacers and 
possibly absorbing rods: In view of the high susceptibility of these 
items not only to breakage and bending, but also to scratching and 
distortion, the risk of damage is the focal point of interest here 
despite the generally excellent packing. Insurance cover with the 
wording "loss and/or damage howsoever caused" is not to be 
recommended, as it is imprecise and could lead to difficulties in 
interpretation. 

(d) Irradiated fuel elements: Similar reflections apply here as in the 
case of non-irradiated fuel elements, except that the risk of 
breakage is much more in the foreground. Whereas - according 
to recent scientific opinion - it no longer makes any difference in 
the assessment of risk whether zircaloy or chrome nickel steel is 
used as tube casing material, assessment of the breakage risk in 
respect of experimental elements {prototypes) and standard elements 
differs considerably. Experimental elements are utilised in the 
reactors often under gruelling conditions and are thus subject to a 
much greater degree of wear and tear than the standard elements 
used in normal reactor operations; the tube casing material and, 
above all, the welded joints are more brittle and therefore more 
susceptible to breakage. In both these types of elements, moreover, 
the risk of breakage is increased by the pressure of fission gases. 

Where the risk of breakage is included in the insurance cover, the 
following factors should be heeded; Irradiated fuel elements should, 
for safety reasons, be transported in exceptionally robust, steel 
transport containers lined with lead. If, following the completion 
of carriage, the fuel elements are found to have suffered damage by 
breakage although the transport containers show no traces of any 
irregularities having occurred in transit, difficulties could possibly 
arise for the assured in proving that the damage nevertheless occurred 
during the insured transit. Such difficulties could be overcome by 
carrying out leakage tests at the commencement and termination 
of risk and making the results thereof available to the marine 
underwriters. 

{e) Other products of the nuclear technical and chemical industry, 
such as radiation controlled measuring and regulating devices, 
radio-pharmaceutics, etc.; For coverage on an "All Risks" basis, 
including the risk of damage, the same applies as set out under 
sections (c) and (d) above. Packing evolved under the aspects of 
safety and security factors, which affords good protection against 
conventional hazards acting from without, cannot eliminate risk of 
damage. 
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2. The Risks of Criticality and Radioactive Contamination 

The aforegoing comments have shown that the insuring of the 
carriage of nuclear substances against conventional transit risks does 
not give rise to any serious difficulties. Fissile material however, 
particularly uranium, is subject to very specific proprietary rights 
when it forms the subject of shipments within the scope of Euratom 
tenders. The uranium and the products manufactured. from it ·remain 
the property of Euratom {Article 86 of the Euratom Agreement) and 
may only be utilised by interested third parties against payment of an 
appropriate fee. The utilisers are under obligation to accept 
unrestricted liability for loss and/or damage vis-a-vis Euratom, 
including damage to the fissile material by criticality and/ or radioactive 
contamination. The authorised utilisers are therefore interested in 
having these risks incorporated in their respective insurance covers. 

Considering the perfection of transport safety and security regulations, 
it might appear surprising that an accident caused by criticality has to 
be seriously taken into consideration. These safety and security 
regulations are based on the principle of the "always safe quantities", 
which means that for example in the hold of a ship or an aircraft only 
so much fissile material may be carried at any one time that a critical 
constellation cannot occur, even at optimum moderation. Transit 
goods however, as we all know, follow courses, which cannot be pre
determined with complete accuracy, Unexpected accumulations of risks 
are not exceptional, and as the carriage of fissile materials is, after 
all, only guided and attended by human hand, cases in which the "always 
safe" principle could be broken up by a conglomeration of unforeseen 
circumstances or human failing cannot be excluded.-

The risk of criticality consists of the release of nuclear energy in 
the form of a chain reaction, resulting in the destruction of the fissile 
material or part thereof and its consequent radioactive contamination. 
If a nuclear chain reaction were to develop from the fissile material 
during transit, without the risk of criticality having been explicitly 
included in the insurance cover, the marine underwriter is entitled 
to refer to the general "inherent vice" exclusion clause. 

The marine underwriter who decides to cover the risks of criticality 
and radioactive contamination thus breaks with the fundamental maxim 
that loss or damage caused by the so-called "natural composition of 
goods" should in principle be excluded from the insurance, as such loss 
or damage is due not to transport hazards, but to certain inevitable 
reactions of the material itself to the influence of its immediate 
surroundings. 
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III. SPECIAL POLICY CONDITIONS IN RESPECT OF COVERAGE OF 
THE RISKS OF CRITICALITY AND RADIOACTIVE CONTAMINATION 

1. Definition of.the Criticality and Contamination Risk 

The provisions under which inclusion of the risks of criticality and 
radioactive contamination are documented in a marine insurance contract 

-have to be so worded as to exclude possible losses caused by natural 
radioactive decay or gradual chemical decomposition, risks which are 
definitively not insurable. 

In line with the General Conditions for the Insurance of Fixed 
Nuclear Installations as applied on the German insurance market, the 
following wording has been used in a number of special marine covers: 
"The insurance shall also extend to cover loss of or damage to .the subject 
matter insured arising from: 

(a) excessive temperatures in nuclear transmutation, i.e. abnormal 
.temperatures not provided for in the normal course of transit and 
emitted by the insured fissile materials due to accidental increase 
or release of nuclear energy; 

(b) radioactive contamination; this is present if - due to the accidental 
release of radioactive substances - the insured goods become 
wholly or partly unusable and have to be abandoned, or do not lose 
their radioactivity without decontamination measures within a 
reasonable period of time. 

(c) ionizing radiation to which the subject matter insured is exposed 
by virtue or events as per (a) and (b) above." 

This clause should suffice to eliminate any doubts that the above
indicated losses caused by gradual processes are not the subject of 
the insurance. Nevertheless, it is recommended that a provision be 
included in the list of exclusions explicitly stipulating that all loss or 
damage caused by the gradual influence of radioactive substances or 
ionizing radiation or by natural radioactive decay or gradual chemical 
decomposition is excluded from the insurance cover. 

2. When the risks of criticality and radioactive contamination are 
included in the cover, using a clear -cut wording such as the 
aforementioned clause, it is important that the general marine 
insurance conditions are at the same time adapted to the particular 
risk involved by additional special clauses, as dealt with hereunder: 

(a) Safety and Security Regulations 

A factor which has a decisive influence on the quality of the 
risk is the strict adherence to safety and security regulations by all 
parties concerned in the carriage of nuclear substances. Whereas the 
marine underwriter generally confines himself to merely claiming 
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exemption from liability if loss or damage is caused by the policy
holder, the assured, the shipper or the consignee by wilful intent 
or negligence, it is essential when covering the risks of criticality 
and radioactive contamination to ensure the compliance with safety 
and security regulations is stipulated in the policy as being a 
prerequisite for the acceptance of liability by underwriters (warranty). 
The following wording has therefore been developed: 

"Insurance cover in accordance with the provisions of this policy 
is granted only under the proviso that all legal and/or official 
national and/ or foreign safety and security regulations - including, 
in particular, those pertaining to packing - are complied with". 

(b) Exclusion of Automatic Subrogation 

Under the marine insurance laws of various countries, such as 
Germany, all rights including title of ownership in the subject matter 
insured automatically pass to underwriters upon the latter having indemni
fied the assured. In the case of nuclear substances this legal consequence 
would mean that the underwriters, in a assuming the position of the 
previous owners, would simultaneously be exposed to the strict 
liability provisions of national or international atomic energy laws 

·and conventions. To prevent this, an agreement must be arrived at 
whereby the rights in any subject matter insured affected by nuclear 
energy or radioactivity shall in no case be subrogated to underwriters. 
A provision of this nature is, incidentally, contained in Section 7 of 
the "Nuclear Energy Clause for Insurance of the Carriage of Goods as 
per the German General Rules of Marine Insurance and Supplementary 
Clauses for Cargo Insurance (1947) 11 drawn up on the German marine 
insurance market. This provision reads as follows: 

11 The rights in any subject matter insured affected by nuclear 
energy or radioactivity shall in no case be subrogated to 
underwriters. Any provisions to the contrary contained in the 
German General Rules of Marine Insurance are hereby revoked. 
Subrogation of claims against third parties shall remain unaffected 
hereby". 

This clause has been primarily conceived for the carriage of 
conventional goods in consideration of the fact that such goods could, 
by contamination from outside radioactivity, themselves become a 
source of radiation. This clause is therefore even more important in 
a cover pertaining to nuclear substances, in order to avoid the 
possible legal transfer of nuclear third party liability to the marine 
insurer indemnifying the assured. 

IV. CALCULATION OF THE SUM INSURED FOR NUCLEAR SUBSTANCES 

I. Non-Irradiated Fuel Elements 

The calculation of the sum insured presents no difficulties in cases 
where non-irradiated fuel elements are insured under a marine cover as 
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ordinary commercial transit goods. In such cases, the sum insured 
comprises - in the same way as for conventional goods - the invoice 
value plus freight and transport costs, as well as other forwarding 
charges and - as the case may be - imaginary profit. 

The position is somewhat different, however, if marine transit 
cover for fuel elements is effected by a business enterprise, which 
manufactures fuel elements .for extraneous account using fissile 
materials belonging to third parties. In such case, there is no invoice 
value pertaining to the fuel element as such; the invoice is issued in 
the form of "job processing costs". In order to ensure that the beneficiary 
under the policy -which is effected in this case for account of a third 
party - is indemnified in full, the assured must calculate the commercial 
value of the fuel element himself, taking into account the following 
factors: 

(a) the replacement price of the uranium, 

(b) the fees, if any, for utilising the uranium, 

(c) the value of other materials, such as tube casings, end pieces, 
spacers, etc. 

(d) the labour costs and overheads, 

Upon guarantee having been ensured, by way of an appropriate 
contractual provision, that the sum insured has been computed with 
due consideration to these calculation factors, the scope of indemnification 
can then be laid down analogously thereto as follows: 

(a) In the case of total loss: the insurable value at the time the loss 
occurs, but in no event in excess of the sum insured. 

(b) 

In the case of partial loss: the corresponding portion of the insurable 
value at the time the loss occurs, but in no event in excess of the 
sum insured. 

In the case of damage: the necessary repair and/or reprocessing 
costs, including the costs incurred in the cleansing and/ or 
decontamination of the damaged objects, but only up to the amount 
of the insurable value and not exceeding the sum insured. 

Practical experience has shown that a sum insured calculated 
along the above lines will not, however, suffice if - upon a total or 
partial loss occurring - the full sum insured becomes payable and the 
assured is burdened over and above this with additional expenses for 
decontamination, clearing-up, removal and isolation. For an eventuality 
of this nature, the assured should be afforded the possibility of insuring 
such expenses for a fixed amount on first risk. Such cover should, 
however, be made subject to the condition that the measures necessitating 
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these additional expenses were ordered by an official authority, 

2, Irradiated Fuel Elements 

The calculation of the sum insured in respect of irradiated fuel 
elements was for a time rather problematic, due to the widespread 
opinion that an irradiated fuel element represents not a positive, but 
a minus value, In the meantime, the knowledge has asserted itself 
that irradiated fuel elements, in fact, have a positive value, which 
may be determined from the value of the fissile material residue 
(particularly uranium and plutonium) less the costs of reprocessing. 

In respect of total loss, the sum insured thus calculated may be 
stipulated as being the indemnification payable by underwriters, In 
respect of damage, particularly breakage, the amount payable to the 
assured should be agreed upon as being the excess costs of reprocessing. 
These excess costs accrue due to the fact that the damaged element 
cannot be handled in the normal standard way at the reprocessing plant, 
but has to go through separate, more costly work procedures, which 
vary considerably according to the type of element concerned. The 
amount of such excess costs should be assessed and agreed upon at the 
time the cover is effected. 

V. INSURANCE OF PACKING MATERIAL 

Whereas the packing material of conventional transit goods has the 
sole function of protecting the goods against loss and/ or damage 
emanating from transport perils, the packing of fissile materials and 
radioactive substances on the other hand has a twofold purpose to 
fulfill: to protect the goods themselves and also to protect their 
surroundings from the danger of radiation, This double requirement 
can only be satisfactorily fulfilled by first-class, high-grade packing 
material. The considerable cost of such material does not, however, 
permit the use of one-way packing as often utilised in the carriage 
of conventional goods, The packing material of nuclear substances 
should therefore as a rule be covered, generally on the same conditions 
as the substances themselves. Safety containers utilised for fissile 
material, in use under designations such as "Bird Cages" or "Moby 
Dicks", do not rate - from the risk aspect - much differently than for 
example steel gas cylinders or other pressure and leak proof receptacles 
for gaseous or liquid chemicals. Special consideration, however, should 
be given - both from the technical and insurance aspect - to the 
transport containers for irradiated fuel elements. These "transportable 
safes" represent on the one hand high values and necessitate on the 
other a very careful assessment of risk due to their manifold technical 
features. As irradiated fuel elements are regularly carried in such 
containers on specially constructed well-trucks, and the forwarding 
agents and railway authorities are subject to special regulations as 
regards speed and the use of specified transit routes, the risk of 
accident to the means of conveyance can generally speaking 
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be regarded as relatively favourable. As opposed to this, a very 
considerable risk is present in the course of the handling operations 
to which the containers are subjected during loading, unloading and 
transhipment, The risk is thus determined not so much by the length 
and duration of transit as by the frequency and nature of the handling 
operations involved. 

VI. INSURANCE OF THE CARRIAGE OF NUCLEAR SUBSTANCES 
FROM THE ASPECT OF THE MARINE UNDERWRITER AS 
HULL INSURER 

This paper should not be concluded without a. brief reference to the 
position of the marine underwriter as insurer of the hull risks for the 
vessels engaged in the carriage of nuclear substances. 

Hull policies exclude - often expressis verbis, as for example on 
the German market - loss or damage caused directly or indirectly by 
the hazards of nuclear energy and radioactivity. Under a clause 
applied on this market, specific nuclear energy risks can be incorporated 
in the hull policy: Namely loss or damage caused by such substances 
on board as may be carried without special permission of the competent 
authorities, and loss of or damage to the insured vessel itself caused 
by substances on board said vessel, carriage of which is permitted as 
per Class IV(b)of the German "Verordnung tiber gef~hrliche 
Seefrachtgtlter" (Decree on Dangerous Goods Carried by Sea, vide 
Nuclear Energy Inclusion Clause A of the German Marine Insurance 
Association). Furthermore, loss of or damage to the insured vessel 
itself caused by accidents to or breakdown of nuclear installations and 
reactors not located on board said vessel, as well as both radioactive 
substances of any kind and nuclear fuels likewise not located on board 
said vessel (vide Nuclear Energy Inclusion Clause B of the German 
Marine Insurance Association). 

Loss of or damage to the vessel caused by nuclear substances - as 
per Article 1 of the Paris Convention - located on board is generally not 
automatically included in a hull policy, so that special agreements 
would be necessary for inclusion of this nuclear risk. In such case, 
the hull insurer will reserve the right to take recourse against liable 
parties or their guarantors. As long as actual diversities in the 
different national liability systems and in the methods of insuring 
nuclear risks exist, however, it would not seem possible to arrive at 
a uniform solution as regards this question of recourse. It would 
therefore be most expedient if - as initiated by the IUMI - the various 
marine markets were to continue exchanging information and ideas 
regarding their experience and procedure in this field, in order to 
thereby al~o achieve a greater degree of clarification in respect of 
international reinsurance facilities, which are of the utmost importance 
to this new category of risks. 

301 



GERMAN NUCLEAR ENERGY CLAUSES IN HULL AND 

CARGO INSURANCE 

H. MOLLER 

Kernenergie -Studienges ellschaft 

Germany 

303 



Maritime carriage of nuclear substances raises manifold insurance 
problems, and a'basic distinction should first be made between property 
insurance and third party liability insurance. 

As to insurance of property, this involves insurance of the carried 
nuclear substances themselves, insurance of other cargo carried by 
the same ship, and finally hull insurance regarding the ship. 

The question of liability insurance is closely connected with the 
problems of general liability. Traditionally marine insurance comprises 
certain liability risks, especially with regard to certain collision 
damages caused by the ship. This connection was possible in the age 
of limited liability of the shipowner. As a very comprehensive and 
rigorous liability is developing more and more with regard to nuclear 
damage, the original connection between marine and liability insurance 
is being severed to a considerable degree, The result is a shifting of 
insurance markets, and general liability insurers must be called upon 
to provide cover even in the case of maritime carriage. 

In this paper I shall not deal with problems of liability. I shall 
only deal with hull insurance regarding the ship which carries nuclear 
substances, and with cargo insurance regarding those goods which are 
carried by the ship in addition to nuclear substances. Cargo insurance 
regarding the nuclear substances themselves is eliminated, as no 
general rules have yet been developed. 

Problems of hull and cargo insurance in the case of nuclear ships 
are also eliminated, 

The following statements only apply to the law of the Federal 
Republic oj Germany, where the Deutscher Transportversicherungs-_ 
Verband Labbr,: DTV (German Transportation InsuranceAssociationl/ 
has developed some nuclear energy clauses which are used uniformly, 

I. HULL INSURANCE 

1. Exclusion Clause 

Logically and temporarily in the beginning, there are exclusion 
clauses reducing the principle of the totality or universality of perils, 
which otherwise regulates German marine insurance according to 
paragraph, 28, sent. 1 ,Allgemeine Deutsche Seeversicherungsbedigung_en 
of 1919 Labbr,: ADS (General German Marine Insurance Conditional/ 

DTV hull insurance clauses (January 1961) contain a: 

"Nuclear Energy Clause, The insurance does not cover the 
risks of nuclear energy and radioactivity. Therefore insurers 
are not liable for damages which are caused directly or indirectly 
by one of these perils, 11 
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The clause is applicable both with respect to insurance taken for 
the time of a voyage (No.l9: Reiseversicherung) and with respect to 
insurance taken for a period of time (No. 22: Zeitversicherung). The 
clause refers separately to risks of nuclear energy and those of 
radioactivity. The exclusion of risks is intended to comprehend damages 
which are caused "directly or indirectly" by one of these risks. This 
wording makes it clear that nuclear energy need not be causa proxima 
of the damage caused. The exclusion applies even if the damage results 
from a nuclear energy risk as causa remota. In this case, however, 
there must be adequacy of causality. If the same damage results both 
from nuclear energy and from other causes (which are covered, properly 
speaking), such damage need not be compensated. Where damage is 
caused primarily by normal perils of the sea, and this damage is 
increas'ed later on by the additional risk of nuclear energy; the insurer's 
liability is excluded only with respect to the additional damage. 

The exclusion clause is important not only for hull damages to the 
ship insured itself, but also for those liability losses which are 
traditionally connected with hull insurance. The term "indirect causality" 
is ambiguous and also covers the exclusion of liability losses which are 
caused or increased by the risks of nuclear energy. That especially 
applies for so-called indirect collision damages (paragraph 78 ADS). 
If, therefore, the captain of the insured ship causes a collision which 
involves damages due to nuclear energy, the insurer of the hull is not 
liable for damages which third persons sustain because of the collision, 
to the extent such damages are caused by nuclear energy. 

2, Inclusion Clauses 

Although DTV hull insurance clauses in principle exclude the nuclear 
energy risks (supra 1. ), it is however, possible, to a limited extent, to 
stipulate a re-inclusion of such risks, For this purpose the nuclear 
energy inclusion clauses A and B are available; clause A, contrary to 
clause B, is available without additional premium. But of course hull 
insurers are not obligated legally to stipulate such an inclusion. 

(a) Nuclear Energy Inclusion Clause A 

The reinclusion clause which can be stipulated free of premium, 
reads as follows: 

"Nuclear Energy Inclusion Clause A 11 

"Cover shall extend, subject to the terms of this policy: 

1. To damage or injury caused by any materials on board 
which, under Article 7 (1) of the First Radiation Protection 
Decree of 24th June 1960, may be carried without a licence; 

2. To damage caused to the insured vessel itself by any 
materials on board the insured vessel, carriage of which is 
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authorised under Class IV(b) of the Decree on Perilous Ocean 
Freight of 4th January 1960. 

The following shall, inter alia, not be deemed damage to the 
ship itself: 

Compensation for collision paid to third parties (paragraph 78 ADS, 
and any extensions), personal injuries, costs of cleansing and 
damage to the ship's own cargo. It is a condition precedent that 
there be on board the ship insured radiation measuring equipment 
approved by the insurer, and that the ship's officers be instructed 
in its use, 

It is a condition precedent to cover under paragraphs 1 and 2 above 
that any administrative and legal provisions in force, and in particular 
the abovementioned Decrees, relating to the handling of the said mat~rials 
(loading and carriage, etc.) be complied with. In such event paragraph 
60 ADS, with any modifications contained in the policy, shall not apply. 

Cover shall not extend to damage for which, under national atomic 
legislation, a third party or a State is solely liable. 

The War Risks exclusion clause and the Mine Risks exclusion clause 
in the "DTV- Kasko-Klauseln"(DTV -Hull insurance clauses) shall apply 
hereto." 

An analysis of this clause discloses two cases of inclusion. They 
differ by the fact that the second case relates only to damages confined 
to the ship itself, while the first case covers other damages, too, e. g. 
liability damages resulting from a collision, and contributions to general 
average (paragraphs 29, 30 ADS). 

Generally speaking it may be noted that clause A applies to damage 
caused by certain nuclear substances being on board the ship. Thus, 
according to its own wording the clause is not confined to damage by 
nuclear energy or radioactivity. Nevertheless, the clause must be 
interpreted restrictively: If a heavy containea: with nuclear substances 
c.ause s damage - only by its pure weight - to the ship's side, it is not 
a question of damage by nuclear substances, and clause A is not needed 
for. securing insurance protection. This damage, which is not caused 
by the risk of nuclear energy, is not excluded from insurance protection 
by DTV hull insurance clauses mentioned above. 

The first case under clause A refers to the Erste Strahlenschutz
verordnung (First Radiation Protection Decree), which allows carriage 
of certain substances without the necessity of a licence (paragraph 7, 
sect. I.), That applies especially to carriage of nuclear substances, the 
radioactivity of which is within certain limits, which are enumerated 
and described in an appendix to the First Radiation Protection Decree. 
If relatively harmless substances cause damage, there is full insurance 
protection. 
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In the second case reference is made to the Verordnung uber 
gerf~hrliche Seefrachtgu.ter of 4th January 1960 {Decree on Perilous 
Ocean Freight), which, however, has been amended four times since. 
Perilous goods within the meaning of the Decree are certain substances 
and objects which are enumerated and classified in an appendix. Such 
goods may be shipped on ocean-going vessels only under certain condi
tions stipulated there (paragraph 2. sect. L). Detailed regulations 
on admissibility of carriage of radioactive substances are laid down in 
the appendix sub-class IV{b), where admissibility sometimes is made 
dependent on an official licence. If such a licence is granted, carriage 
is allowed. 

In certain respects the Decree on Perilous Ocean Freight has been 
mitigated since clause A was created. In these cases hull insurers may 
sometimes hesitate to concede an inclusion free of premium. If an 
inclusion free of premium did not seem to be acceptable with regard to 
all substances the carriage of which today is allowed according to 
class IV(b) of the appendix, a revision of clause A might be suitable, 
possibly only after special official permission. 

In the second case insurance protection is - as already stated above -
confined to damage caused "to the ship itself". The clause does not stress 
that apart from substance damage in the traditional meaning {destruction 
or partial damage of the ship) such damage to the ship has to be indemnified 
even if caused by radioactive contamination. The substance of the ship 
might remain intact, but the ship could not be used because of radiation 
effects. Such contamination damage is to be treated in the same way as 
proper hull £amage Lsee also paragraph 2 sect. 25 Atomgesetz {Nuclear 
Energy Act}/, and it is even possible that total loss might result from 
the ship's being non-useable for a longer period {such regulation is 
contained in the nuclear energy clause for cargo insurance, to be dealt 
with infra II). If contamination could be suppressed by cleaning measures, 
under the wording of clause A such "cleaning costs" would not be covered 
although these costs serve to suppress contamination damage, and possibly 
could be claimed as ex~enses for averting and diminishing damage 
(paragraph 1 , sect. 32. No. I ADS). 

Furthermore, clause A emphasizes that no liability insurance 
protection is granted, e. g. regarding indirect collision damage, including 
bodily injury to third persons. Needless to say, damage regarding cargo 
of the ship is excluded. 

Clause A leaves valid the exclusions of war risks and mine risks. 
One might think of cases of hull damage because of war, which are 
connected with nuclear energy damage, for example when a ship carrying 
nuclear substances is bombed. 

If the shipowner by virtue of national nuclear energy law is able to 
claim the damage from a third person or a State, being liable exclusively, 
there is also no insurance protection based on clause A. Thus, here too, 
no compensation claims pass over to hull.insurers. 
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Finally, clause A contains two limitations of risk. They cannot be 
qualified as "Obliegenheiten", whereas the insurance protection does 
not depend on fault and causality. The "Condition" in both cases if 
observation of laws, decrees and administrative acts, and in this respect 
the possibility of exculpation as laid down in paragraph 60, sect.l, sent. 2 
ADS is expressly denied. The second limitation of risk applies only to 
the second case and states the condition that there are on board measuring 
instruments for radiation and that navigators are trained for working 
with them. 

(b) Nuclear Energy Inclusion Clause B 

This second hull insurance clause reads: 

"Nuclear Energy Inclusion Clause B" 

"Upon payment of an additional premium of 1/4 per mil p. a. 
cover shall extend, subject to the terms of this Policy, to damage 
caused to the insured vessel itself through: 

1. Accident to or leakage from nuclear installations or reactors 
situated elsewhere than on board the insured vessel. 

2. Radioactive materials of any kind or nuclear fuels situated 
elsewhere than on board the insured vessel. 

The following shall, inter alia, not be deemed damage to the 
ship itself: 

Compensation for collision paid to third parties (paragraph 78 ADS, 
and any extensions), personal injuries, costs of cleansing and damage 
to the ship's own cargo. 

Cover shall not extend to damage for which, under national atomic 
legislation, a third party or a State is solely liable. 

The War Risks exclusion clause and the Mine Risks exclusion clause 
in the "DTV - Kasko - Klauseln" (DTV -Hull insurance clauses) shall 
apply hereto," 

The inclusion provided here, related to what might be called external 
energy risks, for example, to damage caused by another nuclear ship 
or by a nuclear power plant on land, or even to damage caused by any 
nuclear substances not on board the ship insured. 

However, only damage to the ship itself is covered under clause B, 
possible cleaning expenses being excluded here too. As to contamination 
damage, the remarks above regarding clause A are equally valid. 
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Under clause B as well, no liability insurance protection is granted, 
Nevertheless, expenses for averting or diminishing hull damage cannot 
be deemed to be excluded, 

Likewise, war risks and mine risks are also excluded, 

II. CARGO INSURANCE 

As opposed to hull insurance, there is no formal exclusion of 
nuclear energy risks in cargo insurance. In particular, the Additional 
Provisions to ADS regarding Cargo Insurance do not contain any nuclear 
energy exclusion clause, 

Nevertheless, there is an isolated opinion according to which, in 
spite of the principle of totality of perils, the nuclear energy risks 
should not be covered by marine insurance, It is claimed that this is 
a modern, technical peril, which could not be foreseen when creating 
ADS, Because of the inability to foresee and survey the occurrence of 
damage, at least an implied exclusion of nuclear energy risks should 
be assumed, 

This opinion cannot be approved. The risk of nuclear energy today 
also belongs to the perils of ocean shipping. If one wants to exclude it 
from insurance cover, a special agreement - like that in hull insurance -
is necessary. Furthermore, it has been shown that to a certain extent 
this modern, technical risk may indeed be the subject of an insurance 
contract. 

DTV has created the following clause: 

"Nuclear Energy Clause for cargo insurance - excluding carriage 
of radioactive substances or fissionable materials - under the 
General German Marine Insurance Conditions (ADS) and the 
Additional Provisions regarding Cargo Insurance (1947). 

1, Subject to the terms of the Policy and within the limits therein 
therein defined, cover shall extend to risks arising from nuclear 
energy and radioactivity, 

2, In all cases, however, damage directly or indirectly attributable 
to the following is excluded: 

(a) the risks defined in paragraph 35 ADS, as amended by 
paragraph 1 (War Risks exclusion clause) of the Additional 
Provisions to ADS regarding Cargo Insurance, 

(b) risks due to experiments with nuclear energy and radioactivity 
outside nuclear energy installations, 

(c) risks against which the cargo is otherwise insured, 
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" " 

The following is also excluded: 

(d) damage for which, under national or international law or 
under the law of international organisations, a third party, 
a State itself or a State on behalf of one of its officials would, 
but for the present insurance, be liable. 

3. Cover under this insurance is limited to the time during which 
the insured goods r.emain on board the means of transport for the 
purpose of carriage, together with storage before, in course of and 
after carriage for a maximum period of thirty days in each case, 
always provided such cover has not ceased at some earlier date 
under the general conditions attaching thereto. 

4. Should the usefulness of the insured goods be affected by radiation, 
this shall be deemed particular average within the meaning of the 
ADS. In calculating the value of the insured goods in their damaged 
state, allowance shall be made for the costs ()f decontamination 
necessary to restore them to their previous condition, but not for 
expenditure solely attributable to protection against radiation 
emitted by the goods themselves. 

5. Should the insured goods be rendered useless for all purposes, 
as a result of radiation, for a period exceeding six months from the 
date of the occurrence giving rise to the claim, the case shall be 
deemed one of total loss. 

6. The insurer shall be liable only up to the sum insured for all 
damage and expenses covered by the insurance arising during the 
insured voyage as a result of nuclear energy or radioactivity, 
notwithstanding anything to the contrary in paragraphs 37 and 38 ADS. 

7. The rights attaching to insured goods which have been damaged 
by nuclear energy or radioactivity shall in no case be transferred 
to the insurer, notwithstanding any provision to be contrary in the ADS. 
This shall not, however, apply to the transfer of claims for 
compensation against third parties. 

8. Cover for the risks specified in paragraph 1 may in all cases be 
withdrawn, upon giving notice two days before the insurance takes 
effect. 

9. Any rules contained in the Policy which are contrary to the 
provisions of this clause shall be null and void." 

According to its title this clause is not valid for the carriage of 
radioactive cargo or fissionable material, but in practice it is 
sometimes used for the carriage of such nuclear substances; in this 
case, however, in connection with special additional agreements. 
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The clause refers to risks of nuclear energy and radioactivity, 

War risks are exludedas are other risks from experiments 
with nuclear energy and radioactivity outside nuclear power plants 
e. g. on the high seas. 

The insurance cover period is limited to the time during which 
the goods insured are transported {i, e, not stored), Storage before, 
during or after carriage is, however, included for a maximum 
extension of thirty days in each case, 

The cargo clause -as distinguished from hull clauses - expressly 
mentions damage in the form of radioactive contamination, This, 
in principle, is treated as damage in the form of particular average 
"Besch~digung", i.e. not as total loss, Decontamination costs are 
reckoned here among damage to the object {Sachschaden). Total 
loss has to be assumed only if goods insured have become useless 
in every way for a period of more than six months, Insurers fear 
that owners might abandon the cargo to insurers {see paragraph 91, 
sect,l, sent,l, 71, sect. 3 sent.l ADS), Such "compensatio lucri cum 
damno" could involve considerable loss for insurers and is, therefore 
excluded by this clause, The policyholder thus remains owner of 
the cargo in spite of the fictitious total loss, 

Liability of insurers is limited in its extent by the sum insured, 
even taking account of expenses for averting and diminishing 
damage, 

Insurance by virtue of this clause is subsidiary in two respects, 
Firstly, there is no insurance protection when a third party, a State 
itself, or a State on behalf of one .of its officials would, but for the 
present insurance, be liable, In that case, not only {as in hull 
clauses A and B) national law {not limited to Ge'rman law alone) is 
taken into consideration as basis of liability, but also international 
law and law of international organisations, 

Secondly, according to this clause there is no insurance 
protection for those who at the same time enjoy another cargo 
insurance protection against the risks of nuclear energy, The 
subsidiary clause, however, does not apply if the victim could claim 
the damage by direct action against the liability insurer. 

As everywhere in the field of nuclear energy insurance, 
transport insurers as well are groping and are most cautious in 
granting protection against new technical risks, A final provision 
of the clause will achieve that single policies do not exceed the 
extent of protection laid down in the clause, Moreover, with 
regard to the special risk of nuclear energy a short-term part 
cancellation is provided for in the clause. 
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ANNEX 

Kernenergie-Einsch1uss-K1ause1 A 

In die Versicherung sind im Rahmen der Bedingungen dieser Po
lice eingesch1ossen : 

1. Schaden, verursacht durch so1che an Bord befindlichen Stoffe, 
deren Bef~rderung nach § 7(1) der Ersten Strah1enschutzverord
nung vom 24 Juni 1960 ohne Genehmigung zuHtssig ist, 

2. Schaden am versicherten Schiff se1bst, verursacht durch so1che 
an Bord des versicherten Schiffes befindlichen Stoffe, deren Be
f~rderung nach K1asse IV b der Verordnung Uber gefahr1iche See
frachtguter vom 4 Januar 1960 zu1assig ist. 

Schaden am Schiff se1bst sind insbesondere nicht 

Kollisionsersatz an Dritte { § 78 ADS mit eventuellen Erweiterun
gen), Personenschaden, Reinigungskosten sowie Schaden an der 
eigenen Ladung des Schiffes. 

Voraussetzung ist, dass sich an Bord des versicherten Schiffes 
von dem Versicherer approbierte Strah1ungsmessger:ite befinden 
und dass die Schiffsfuhrung in ihrer Bedienung aussgebildet ist. 

Voraussetzung fUr den Versicherungsschutz gemass Ziffer 1. und 2. 
ist die Einha1tung der fur den Umgang mit den genannten Stoffen {Ver1a
dung und Bef~rderung etc.) er1assenen behordlichen Vorschriften und 
Gesetze, insbesondere der vorstehendangefuhrten Verordnungen. Inso
weit gelten §60 ADS und eventuelle in der Police vereinbarte Aban
derungen nicht. 

Diese Einsch1usse gelten fur Schaden, fur die kraft nationa1er 
Atomgesetzgebung ein Dritter order ein Staat ausschliesslich haftet. 

Die Kriegsgefahr-Aussch1ussk1ause1 und die Minen-Aussch1uss
k1ause1 der DTV -Ka.sko-K1ause1n finden auf diese Versicherung Anwen
dung. 
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Kernenergie-Einschluss-Klausel B 

Gegen Zahlung einer Pra:mienzulage von 1/4 Ojoo p. a. sind in die 
Versicherung im Rahmen der Bedingungen dieser Police eingeschlossen 
Schaden am versicherten Schiff selbst, verusacht durch : 

1. Unfall oder Durchgehen von Kernanlagen und Reaktoren, die sich 
nicht an Bord des versicherten Schiffes befinden, 

2. Radioaktive Stoffe jeder Art und Kernbrennstoffe, die sich nicht an 
Bord des versicherten Schiffes befinden. 

Scha:den am Schiff selbst sind insbesondere nicht 

Kollisionsersatz an Dritte ( §78 ADS mit eventuellen Erweiterungen ), 
Personenschaden, Reinigungskosten sowie Schaden an der eigenen Ladung, 
des Schiffes. 

Diese Einschlusse gelten nicht fur Schaden, fur die kraft nationaler 
Atomgesetzgebung ein Dritter oder ein Staat ausschliesslich haftet. 

Die Kriegsgefahr-Aussch1ussklausel und die Minen-Ausschluss
k1ausel der DTV -Kasko-K1auseln finden auf diese Versicherung Anwendung. 

Kernenergie-Klausel 
fur die Versicherung von GUtertransporten 

- ausgenommen Transporte von radioaktiven GUtern oder spaltbarem 
Material - nach den Allgemeinen Deutsch en Seeversicherungs -Beding1mgen 
(ADS) und den Zusatzbestimmungen zu den ADS fUr die GUterversicherung 
(1947) : -

1. Im Rahmen und im Umfang der Bestimmungen der Police deckt die 
Versicherung die Gefahren der Kernergie und Radioaktivita:t. 

2. Ausgeschlossen bleiben jedoch in jedem Falle Schaden, unmittelbar 
oder mittelbar verursacht durch : 

a) die Gefahren gemass §35 ADS in der nach Ziffer 1 (Kriegs
Ausschlussklause1) der Zusatzbestimmungen zu den ADS fUr 
die GUterversicherung (1947) gea:nderten Fassung, 

b) die Gefahren aus Versuchen mit Kernenergie und Radioaktivita:t 
ausserhalb von Kernenergiean1agen, 

c) die Gefahren, gegen welche die GUter anderweitig versichert 
wurden. Ausgesch1ossen bleigen ferner, 

d) Sch~den, fUr die nach nationa1em oder zwischenstaatlichem 
Recht oder nach dem Recht zwischenstaatlicher Verbindungen 
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ein Dritter, ein Staat oder ein Staat fur einen Beamten dem 
Grunde nach haftet oder haften wurde, wenn diese Versicherung 
nicht abgesch1ossen ware. 

3. Der Versicherungsschutz beschrankt sich auf die Zeit, wahrend 
sich die versicherten GUter zum Zwecke der Beforderung auf 
dem Transportmitte1 befinden, sowie auf Vor-, Zwischen- und 
Nach1agerungen bis zur Hochstdauer von jeweils 30 Tagen, sofern 
nach den der Versicherung zugrunde liegenden Bedingungen der 
Versicherungsschutz nicht bereits frtl.her endet. 

4. Werden die versicherten Gt1ter durch die Wirkung von radioaktiven 
Strah1en in ihrer Brauchbarkeit beeintrachtigt, so gilt dies a1s eine 
Beschadigung im Sinne der ADS. Bei der Ermittlung des Wertes 
der versicherten Gt1ter im beschadigten Zustand (Krankwert) sind 
die zur Wiederherstellung der versicherten GUter notwendigen 
Entseuchungskosten zu berUcksichtigen, nicht jedoch Aufwendungen, 
die ausschliesslich der Sicherhe,it gegen die von den versicherten 
GUtern ausgeh.ende Strah1engefahr dienen. 

5. Sind die versicherten Gt1ter durch die Wirkung von radioaktiven 
Strah1en fUr die Dauer von mehr a1s sechs Monaten nach Eintritt 
des Versicherungsfall s fur jegliche Verwendung unbrauchbar 
geworden, so gilt dies a1s Tota1ver1ust. 

6. Der Versicherer haftet fur alle wahrend der versicherten Reise 
durch Kernenergie oder Radioaktivitat entstehenden Schaden und 
versicherten Aufwendungen nur bis zur HOhe der Versicherungs
summe. Die abweichenden Bestimmungen der§ § 37, 38 ADS sind 
aufgehoben. 

7. Die Rechte an den versicherten GUtern, die von einem Schaden 
durch Kernenergie oder Radioaktivitat betroffen wurden, gehen 
in keinem Fall auf den Versicherer uber. Entgegenstehende Bes
timmungen der ADS sind insoweit aufgehoben. Der Uebergang von 
ErsatzansprUchen gegeniiber Dritten wird hierdurch nicht beriihrt. 

8. Die Versicherung der in Ziffer 1 bezeichneten Gefahren ist mit 
zweitagiger Frist vor Beginn der Versicherung jederzeit kt1ndbar. 

9. Soweit die Police Rege1ungen enthalt, die im Widerspruch zu den 
Bestimmungen dieser K1ause1 stehen, sind sie aufgehoben. 
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Since 1962, third party liability insurance in respect of the 
carriage of nuclear substances has been regulated by the Financial 
Security Ordinance, On the basis of this Ordinance, hundreds of 
transports have been effected, these mainly consisting of the carriage 
of non-irradiated nuclear substances, but also including many transports 
of irradiated nuclear substances, 

This Ordinance was enacted for the execution of the German Atomic 
Energy Act, which decrees absolute liability for the carriage of nuclear 
substances, It proceeds on the basis of the principle of economic 
channelling and stipulated joint insurance cover for all the parties to 
the carriage, The umbrella policy covers not only the legal liability 
of the party obliged to provide financial security, but also the personal 
legal liability of all other persons appointed by said party to carry out 
certain functions or who execute carriage, The scope of the insurance 
cover is adapted to the particularities of nuclear legislation, Standard 
insurance conditions (General Conditions for the Third Party Insurance 
of Authorized Operations with Nuclear Fuels and other Radioactive 
Substances outside of Nuclear Installations - AHBStr) apply: the amount 
of financial security - i, e, the maximum indemnity payable by the 
insurers - is fixed bythe authorities who license the carriage under a 
scale contained in the Financial Security Ordinance based on lump sum 
risk criteria. The decisive factor in this connection is the quantity of 
nuclear fuel to be carried, whereby it all depends on the share of 
plutonium-239, uranium-233 and uranium-235 in the total weight, This 
also applies in the case of irradiated nuclear fuels; according to the 
circumstances of the individual case concerned, the standard sums 
insured as contained in the scale can be reduced or increased, The 
fundamental point is that the person under obligation to provide 
financial security does not have to insure that amount which represents 
full nuclear liability - which at p:resent is not limited in Germany - but 
is merely required to prove that the coverage amount fixed by the 
licensing authority is insured under a third party liability policy. The 
decisive factor therefore is not the abstract extent of liability, but the 
overall although not unrealistically estimated maximum loss, This 
method permits a certain latitude: small transports require only small 
sums insured, larger transports higher sums insured. Thus there is 
no need to fall back unduly and - which is even more important -
unnecessarily on the insurance market's resources, Its capacity 
normally suffices to grant standard coverage, Furthermore, the 
procedure is very simple, There is no discussion as to heavy engagements 
- i, e, excessive sums insured -being required although the risk is 
only of a minor nature, To a certain extent, the insurer is even in a 
position to align himself to the risk evaluation of the Ordinance and to 
also operate on the basis of simple premium scales along the same 
lines as the scale contained in the Ordinance (subject to premium 
loading for the carriage of irradiated substances), Loss of or damage 
to the means of transport is, in principle, not covered; it may, however, 
in the same manner as a contractual indemnity agreement, be 
facultatively included in the coverage upon increasing the sum insured, 
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Up to now there have also been no objections to the insurance extending 
to also cover the section of the journey abroad. 

As a consequence of the good functioning of this system in the past 
years, the following suggestions can be advanced in connection with 
acceptance of the Paris Convention; 

1. The obligation to insure should not be applied to the full amount of 
liability {60 million Deutschmark). Instead, a flexible system 
should be adopted which places the amount of the sum insured in 
relation to the risk circumstances involved. Thus full scope of 
latitude is preser.ved. There is also no exC.essive drawing on the 
insurance potential. The difference between the sum insured and 
the maximum liability as per Article 7(b) of the Paris Convention 
is bridged by a State guarantee which functions as a "financial 
security" pursuant to Article lO{a) of the Paris Convention. In 
Germany, this State guarantee may be in the form of an obligation 
to exonerq.te on the part of the Federal Government in the manner 
as hitherto stipulated {see Article 36 of the German Atomic Energy 
Act and Article 25 o.f the German Draft on Adaptation of the Atomic 
Energy Act upon Acceptance of the Paris Convention). 

2. Although the legal char.nelling of liability will be tied down to a 
large extent to the acceptance of the Paris Convention, it should be 
permitted that the transit third party liability policy be made out as 
an umbrella policy covering all persons connected with the carriage. 
This is above all most important in the case of indemnity claims 
outside the legal domain of the Convention - e. g. claims arising in 
non-Member countries. 

3. The inclusion of loss of or damage to the means of transport should 
not be obligatory; a facultative inclusion should, however, be stipulated 
{see Article 3{a){ii)2 of the Paris Convention). Otherwise, the ope
rator will unnecessarily have to bear the costs of insurance. Only 
in the event of the carrier not obtaining coverage himself against 
loss of or damage to the means of transport should the insurance 
cover be extended to also include the contractually assumed liability 
of the operator for possible loss of or damage to the means of 
transport. This, however, is not a question of protection of a third 
party, but a question of the cheapest and most expedient solution 
for covering the means of transport, which in fact pertains to the 
procedure of carriage and cannot be classified under outside third 
parties. 
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DISCUSSION 
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Mr, LAGORCE noted that Mr. Lacroix in his study on nuclear 
insurance pool policies had reported several cases in which the cover 
given by insurers did not coincide with operators' liability under the 
Conventions. 

Now that the Paris Convention has come into force, nuclear 
operators might be somewhat disturbed to see the pools consenting to 
give only part guarantees on certain points, Leaving aside the issue 
of war risks, one could mention problems such as insurance per 
voyage by which liability is fixed for each incident, the limitation of 
the cover to ten years where in some cases liability ran to twenty years, 
and also the exclusion of incidents whiCh were an indirect consequence 
of certain hazards. 

Would not the nuclear risk insurance pools consider providing 
nuclear operators in the near future with cover conforming more strictly 
to the latter's liability, such cover if necessary being given only on 
certain conditions, of which nuclear insurers would be obliged to 
notify the operators? 

Mr. LACROIX replied that, as regards cover per voyage, although 
the operator was obliged to provide security for each nuclear incident, 
insurers were not in a position, owing to the small number of policies 
written and the size of the sum insured, to provide cover for each 
nuclear incident. They limited their commitment to a guarantee for 
all incidents arising during the course of carriage. They regarded such 
cover as sufficient since it was improbable that two nuclear incidents 
would occur during the same voyage. Nevertheless, insurers hoped to 
be able to offer cover for each incident in the relatively near future. 

As regards the period of cover in cases where nuclear substances 
had been stolen, lost, jettisoned or abandoned during carriage, insurers 
only gave cover for a period of ten years from the date of one these 
occurences instead of the twenty years laid down in the Convention. 
Insurers did not think that they were in a position to keep the amount 
that might be required as compensation in reserve for more than ten 
years. However, the French pool had in one particular case been able 
to provide a partial solution to this problem. It was possible that other 
pools could in future find a similar solution for the particular cases 
submitted to them. 

Lastly, although the Conventions excluded from the operator's third 
party liability only such injury or damage as resulted directly from acts 
of armed conflict, hostilities, civil war or insurrection, insurers 
considered that they did not have to answer for the indirect consequences 
of such events. It was their view that this damage or injury should be 
compensated by the authorities. 

Mr. WILLIAMS recalled that Mr. Miles had said in his paper on 
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the "Organisation of third party liability transit insurance in the United 
Kingdom", that the United Kingdom insurance organisation offered all 
the insurance cover required by the carriers and, as a satisfied user, 
he would like to confirm Mr. Miles1 statement, The UKAEA had for 
some time past insured all their commercial transport operations as 
follows: 

(1) for third party nuclear risks, which in the case of irradiated 
fuel and plutonium has been for £5, 000, 000; 

(2) for the value of the materials and containers carried, since 
these were very valuable materials and equipment, 

The arrangement they had, covered single and multiple journeys 
and to arrange for cover was a simple and smooth operation, 

* 
* * 

Mr, STEIN noted that Mr. Deprimoz had in his statement suggested 
retaining part of the carrier's liability by perhaps recognising the 
joint and several liability of the consignor-operator and the carrier, 

·and h.e wondered about the nature of such liability. Would it be of a 
nuclear or maritime nature and as a consequence thereof what type of 
insurance should be given: nuclear or marine? 

At the same time, assuming that such insurance cover was possible, 
could this essentially legal issue be settled through insurance? Should 
not this liability be in fact determined through legal arrangements in 
order to accomodate both the nuclear and maritime systems? 

Mr, DEPRIMOZ answered that he had entertained little illusion 
when launching the notion of correcting the principle of channelling 
liability on to the operator in the event of an incident during transport, 
as incorporated in the Paris and Vienna Conventions, by offering 
victims the possibility of proceeding at the same time against the 
carrier: a principle so laboriously enshrined in international texts that 
had only just seen daylight could not be reformed so quickly, 

Holding the carrier jointly and severally liable in civil proceedings 
would on no account mean a return to the underlying notion of fault, 
which was totally outdated, but would simply mean that the courts, 
having to consider in practice what events had led to the "absolute" 
liability of all the enterprises taking part in the transport operation 
becoming involved would reject all exemptions from liability other 
than those specifically mentioned in Article 9 of the Paris Convention, 
and further that they would have to pass judgment, on the basis of expert 
opinion, concerning the actual behaviour of everyone who had a part 
to play in safety measures. The threat implicit in leaving the question 
of joint and several liability to the discretion of the court would prove 
a deterrent; in cases where the discretion was exercised, the effect 

321 



would be selective. As for the victims, they would have the same 
guarantees since the respective liabilities of the various enterprises 
involved would also be covered by the same financial security (in 
principle, through insurance). 

This suggestion was therefore still within the bounds of nuclear law, 
and complied with the desire to provide semi-automatic compensation 
for nuclear damage or injury in accordance with such law. 

Mr. HEBERT wondered, in support of the transfer of nuclear third 
party liability from the operator to the carrier, at least as regards 
carriers specialising in the transport of nuclear substances, whether 
it would not be worthwhile establishing a parallel between the third party 
liability provisions and the obligations of the carrier under the regulations 
- national at least - on the carriage of dangerous goods. For example, 
only the carrier was in a position to comply with the provisions as to 
protection by placing goods carried at a safe distance, and contravention 
of these measures could involve him in criminal liability, if only because 
this was a legally established regulation. 

This solution would have the advantage of not diverting the law from 
the actual fact that several contractors carried out successive operations, 
and of not obliging practitioners to make subtle legal distinctions 
between liability in one particular context and non-liability in any other, 
for what was in fact the same operation. 

Mr. DEPRIMOZ noted that Mr. Hebert did not seem to expect to 
see any immediate change in newly created nuclear law, so as to reflect 
more accurately the distribution of responsibilities imposed by the 
security regulations on each person taking part in a transport operation. 
Since such a reform was not being suggested he would not propose it 
either. Nevertheless, Mr. Deprimoz said he could but appreciate 
Mr. Hebert• s remark that carriers should be made to understand that, 
although they were now in principle released from any third party 
liability under civil law, they were nonetheless still obliged to obey the 
security regulations and were subject to criminal proceedings in the 
event of negligence. 

Mr. DAWSON referred to Chapter III of Mr. Deprimoz 1s paper on 
11 The concept of carrier within the meaning of the Paris Convention and 
the Vienna Convention 11 and more especially to the role of the shipping 
and forwarding agent and asked Mr. Deprimoz whether he thought that 
the term ''carrier 11 should be widened to include a shipping and forwarding 
agent who worked on behalf of an atomic authority or whether, in view 
of the contractual arrangements between such a person and the atomic 
authority, the shipping and forwarding agent became a principal and not 
simply an agent acting on behalf of that authority. 

Mr. DEPRIMOZ apologised to Mr. Dawson for having been imprecise 
when speaking of the shipping and forwarding agent. Such an agent could 
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be defined as the person who, in accordance with current shipping 
practice, was responsible for choosing the ship and if necessary 
preparing the bill of lading, Mr. Deprimoz thought that such a person 
could be deemed the party taking out the policy on b-ehalf of a liable 
operator through the system of "contracting for the benefit of a third 
party". 

However, as this shipping and forwarding agent did not himself take 
part in the transport operation, he did not think that the liability of the 
operator of an installation transferred to him, thus Article 4(d) of the 
Paris Convention would not apply in his case, 

As policyholder, he had to pay the premiums .but if he did not pay 
them the insurer must always be able to obtain payment from the operator, 
Lastly, Mr. Deprimoz added that he had not referred in his paper to a 
nuclear operator's authorised agent who specialised exclusively in 
working for that operator, as he did not think that this particular 
profession really existed. 

Mr. CHAUVEAU said that general average, which had been one of 
the main points in Mr. von Schlayer's paper and in Mr. Bauer's 
remarks, was one of the most peculiar and most delicate issues in 
maritime law and he did not doubt that these gentlemen were very well
informed experts on this difficult problem, However, it was perhaps 
still a little obscure for participants at the meeting who were not 
shipping experts. Furthermore, even between those who are experts 
in marine law, disagreement may exist on certain points. In order 

both to inform the meeting and to make sure he had correctly understood 
what Mr, Bauer meant, Mr. Chauveau wished to ask him two or three 
questions relating to practical examples: 

1. As a result of a collision, a ship which was carrying a container 
of nuclear materials foundered and became a total loss, 
Considerable expense was involved in avoiding contamination of 
the sea and in recovering the contents. In his opinion, could 
general average be claimed? 

2. The container having become dangerous to carry during the course 
of the voyage, the captain decided to jettison it, Expense was 
then incurred in recovering it. Was this a case for general 
average? If so, what damage or expenses were admissible for 
purposes of general average? 

Mr. BAUER, in his reply, said that usually the general average 
consists of intentionally and reasonably incurred expenses for saving 
the cargo and the ship from a common danger, Therefore, in a total 
loss of the ship there would not be a question of general average. The 
expenses for decontaminating sea-water would not be a subject of 
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general average either. However, when a nuclear cargo is involved in 
an accident, the authorities request and expect all parties cone erned 
including the marine underwriters to act more promptly and efficiently 
than usual. These additional requirements certainly increase the cost 
of insuring nuclear car.go. He added that his intention in mentioning 
the "Havskar" case was in particular to illustrate the problems of 
general average. As to the second question of Mr. Chauveau, he said 
the expenses incurred for salvaging a cask would not normally be a 
matter of general average but a matter of settling the particular average. 
If one asks whether the insurers would readily accept such a salvage 
operation, he added, the question would be dealt with on an ad hoc basis. 
That is to say, if salvage costs were lower than the sum insured, the 
insurer would certainly attempt a salvage operation, otherwise he would 
resort to paying the insured amount. This, however, does not exclude 
the possibility that the jettisoning overboard might be a general average 
measure if undertaken for saving the ship and its cargo. 

Mr. SOUSSELIER noted that Mr. Bauer, in presenting Mr. von 
Schlayer's paper on "Marine insurance aspects on the carriage of 
nuclear substances", said that a great disaster would have occurred 
if the six containers of UF6 on board m. s. "Havskar" had been damaged 
after its collision and grounding last June, Mr. Sousselier wanted to 
know on what expert opinion this statement was based, because, to his 
knowledge, the risks involved would have been only of a chemical 
nature and not of a nuclear one. The cargo would have been transformed 
into acid with negligible radioactivity and radiotoxicity. As to the 
criticality risk (had the cargo been enriched UF 6), it would have been 
even more insignificant because the packaging must have been made in 
accordance with the IAEA rules, 

Mr, BAUER replied that in such cases the underwriters have to act 
fast without much time for further detailed enquiries and expertise 
about the circumstances and consequences of the incident, Therefore, 
he was only referring to the information obtained through the public 
media and underwriter's survey agents at the time of the accident, 
In cases where nuclear cargo is involved, the underwriter cannot be 
concerned with how dangerous the cargo is because, not being an expert, 
he has neither means nor time for judging the danger, He only acts 
on the basis that the cargo involved is a nuclear cargo, and that expedient 
measures have to be taken, 

Mr. TIMM, commenting on the same paper, associated himself 
with the remarks made by Mr. Sousselier in connection with the m. s. 
"Havskar" incident and added that this incident proved the high safety 
record of nuclear cargo containers, He also pointed out the substantial 
differences between the "Havskar" and "Torrey Canyon" incidents 
where Mr. Bauer had drawn parallelism. Mr. Timm, finally, asked 
Mr. Bauer whether the possible high costs in a general average as 
explained by the speaker are not counterbalanced with the high premiums 
of the insurance, because it is the high value of nuclear cargo which 
constitutes the basis of calculation for both costs. 
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Mr. BAUER said that it is true that calculating the premium for 
nuclear substances differs from calculating it for other cargo because 
of special costs of salvage of nuclear cargo. However, the special 
packaging of nuclear materials and the obligation of underwriters to 
reimburse the high general average contribution, would limit such 
counterbalancing. 

Mr. SOUSSELIER, commented on Mr. Miller's remarks where he 
said experts' assessment of nuclear risks may be very optimistic in 
view of the fact that some unforeseen risks have emerged in the field 
of oil transport after 50 years of experience due to the construction of 
big tankers and a series of disasters caused by them since the "Torrey 
Canyon" incident. He recalled that since 1948 many experts drew 
attention to risks involved in buildingbig tankers. However, the 
assessment of risks of nuclear cargo is quite different from the risks 
of other types of cargo. The essential point in the assessment of 
nuclear risks is not to have any accident, in other words not to take 
any risks. Similarly, due to the pecularities of nuclear risks, all 
regulations in this field had been established before the needs arose 
and the experience acquired. 

Mr. MILLER, in his answer, said that he only meant to say that 
in the field of oil tankers the possibility of the pollution of beaches by 
oil on a large scale, as experienced in the "Torrey Canyon" incident, 
was overlooked thus far by the underwriters. 

Mr. DEPRIMOZ, referring to the second suggestion made by 
Mr. Mtlller at the end of his paper on "Third party liability insurance 
in respect of the carriage of nuclear substances on the basis of the 
German legislation regarding financial security", said that the scheme 
seems to suggest an automatic cover for all requests whether from 
nationals of Contracting or non-Contracting States of the Paris Convention 
against all persons involved in the carriage whether assigned by the 
carrier or not. He believed that the coverage should be reserved to 
cover, as the first priority, the requests of the victims of the Contracting 
States and that the coverage should extend to persons not representing 
the carrier only if a contractual agreement exists with the insured, 
who is the operator. He said he tends to believe so not only because 
the interpretations of the "insured" made by Messrs. Lacroix, Rand 
and Masaki each of whom represents a different legal system, did not 
allow such extension of coverage, but also because of the duty of a 
Contracting State of the Brussels Convention of 1963 to absorb the 
losses which are beyond the insurance coverage within the framework 
of the Paris Convention. 
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Mr. MULLER agreed with Mr. Deprimoz on including all the 
insured persons in the policy but recommended an economic channelling 
beyond the legal channelling on the Paris Convention in cases where 
the operator needs to supply other liable persons (i.e. the carrier, 
consignor or consignee in a non-Contracting State) with insurance 
protection. He thought that if a priority is given to the coverage of 
the victims of the Contracting States, the coverage should still extent 
to all liable persons participating in the transport operation in addition 
to the insured operator. 
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1. It may be of some value to review the legal thinking that underlies 
the new approach to shipowners' liability inherent in the Paris and 
Vienna Conventions. To call it a new approach is perhaps an under
statement, and it would hardly be an exaggeration to say that, in the 
eyes of the lawyer if not of the practical shipowner, a revolution in 
legal thinking has taken place at least on paper, though whether the 
practical consequences are equally revolutionary will be considered by 
other contributions to this Symposium, 

2. The law of liability is concerned with the imposition of risks. In 
its simplest form the question is "Who is to pay for making good the 
damage if an accident occurs? 11 Is he to be allowed to transfer the risk 
to an insurer, in exchange for a premium? This may seem a childish 
question, but it is only a matter of half a century since the English 
courts hesitated before deciding that it is not against public policy for 
a motorist to insure against liability to pay damages for his negligent 
driving, even though the negligence is criminal. Tinline -v- White 
Cross Insurance Association Ltd. {1921) 3 K, B. 327; James -v- British 
General Insurance Co. {1927)2 K. B. 311. Can the risk be transferred 
by a contract, or does public policy step in to invalidate or control the 
contract? Does liability arise only in case of negligence, and is it 
diminished by the negligence of the victim? Where there is a relationship 
of employer and employee, is the employer to be liable even though the 
only negligence is that of his employee? 

3. These are some of the questions a lawyer must consider when he 
contemplates the possibility of damage being caused by an accident, and 
in fact lawyers have been faced with most of them for centuries past. 
If we imagine that the law provides, or can provide, simple, rational 
answers, good for all time, and capable of being looked up in a book 
like a number in the telephone directory, we are in for a disappointment, 
"The life of the law", wrote Oliver Wendell Holmes Junior, "has not 
been logic, it has been experience" and the development of the law of 
liability for accidental damage has been due as much to changing 
expedience, even to changing emotional approach, as to logic. This is 
true even in continental countries where they are supposed to be more 
logical than we are in Britain. 

4. The notion of liability for fault is part of the folklore of the western 
world. Those countries which received the Civil Law of the ancient 
Romans found embedded in it the Lex Aquilia, which may be roughly 
restated as requiring a person to pay for physical damage which he 
causes to the person or property of others by his negligent conduct. 
Most of the continent of Europe, but not Scandinavia, inherited this 
concept from the ancient Roman Empire, England did not, but arrived 
at a similar doctrine by more tortuous means, culminating with certain 
decisions of our courts in the late nineteenth and early twentieth century. 
In Donoghue -v- Stevenson (1932) A. C. 562, the manufacturer of a soft 
drink was held liable for physical damage suffered by a woman in conse
quence of finding a snail in the bottle, an opaque one, notwithstanding 
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that there was no contractual relationship between the woman and the 
manufacturer. The manufacturer argued unsuccessfully that there is 
no liability in English (or rather Scottish) law for negligently causing 
physical .injury to another person unless the negligence is a breach of 
a contract with that other person. Continental lawyers may feel some 
surprise that it took us a couple of thousand years to catch up with the 
Lex Aquilia, 

5. J.,iability for fault is a manifestation of revenge. A calamity has 
occured; who should pay for it? Why, the fellow who was to blame! 
The possibility of his having to pay will make him more careful; it is 
a deterrent. It is also a manifestation of belief in freedom of the will, 
which may account for its increasing popularity in late nineteenth 
century England. But do we really have liability for fault, even in 
motoring accidents? Does it really give effect to a desire for 
revenge? Does it really act as a deterrent? Suppose I am knocked 

down by a motor car. Who will pay, if I can establish that the driver 
was negligent and that I was not? Insurance, compulsory in most 
countries nowadays, means that an insurance company or the gentlemen 
of Lloyd's will pay me my damages, Do I yearn for revenge against 
the insurers? Will they be deterred from careless driving by the 
possibility of having to pay? It is true that their refusal to insure may 
keep the more dangerous drivers off the road. It is also true that the 
system provides some sort of deterrent, because the motorist does not 
want to lose his no-claims bonus or have difficulty in renewing his 
insurance. And suppose the driver of the car was only a chauffeur or 
other employee. In such a case he is not concerned with the no-claims 
bonus or with the renewal of insurance. These are problems for the 
employer, upon whom in most cases the liability will rest, and who may 
well be a corporation against whom one has no desire for revenge and 
whom it is impossible to deter from negligent driving by a threat of 
liability~ though it is true that they may be inclined to get rid of a 
careless chauffeur.. It can be said with some justice that insurance 
and vicarious liability have largely made nonsense out of the primitive 
rules of the Lex Aquilia. Revenge is out; deterrence is mostly 
accomplished by other means, by the penal law and by the desire of 
individuals not to injure themselves, their property, or their future 
earning capacity, A modern justification for fault liability is difficult 
to find, and in fact the person at fault is only rarely the person who 
actually produces the money for payment of damages. 

6, Liability based on fault does, however, have serious consequences. 
In the first place, if you are unlucky enough to be injured or to have 
your property damaged without fault on the other side, you get no 
damage at all. We must pity the widow whose husband collides with 
a sober and careful driver. She will get nothing by way of damages 
from the other driver, his employer or their insurance company. 
Apart from what national social insurance can provide she will be left 
out in the cold unless there is family capital or an accident policy, 
whereas if the other driver had been drunk or negligent she would have 
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recovered damages. The question of damages or not, compensation 
or poverty, will turn on the evidence, unless the parties can agree on 
the facts. We all know how witnesses to the simplest accident can 
sometimes disagree, quite honestly, about what happened. When 
negligence turns on technicalities, whether in the field of engineering, 
medicine or any other modern art, the judge and sometimes the jury 
are often reduced to listening to the expert witnesses on both sides and 
then deciding which are the more likely to be right. Even if the facts 
and the technicalities can be clearly established, is it right that liability, 
perhaps for large sums, should depend on what may be only the 
momentary negligence of some minor employee? Have we not travelled 
so far from the Lex Aquilia, when people negligently impaled each 
other on spears or dropped stones on each other's heads .to require 
a reconsideration of its fundamental doctrine of liability for fault and 
only for fault? 

7. Before discussing modern legal thought on this problem it will be 
as well to examine how far maritime law has diverted from the general 
doctrine of liability for fault. 

8. Shipowners have, in the courts of most countries, long enjoyed 
limitation of liability according to either the value or the tonnage of 
the ship. Without going into too much detail, it can be said that this 
limitation applies unless the shipowner himself, or if the shipowner is 
a company its "heart and brain", is to blame. It follows that in most 
countries a shipowner (unlike the proprietor of a truck or bus) does not 
in general have to pay for his employees' negligence beyond a certain 
amount. Unless the employee is worth powder and shot (which he 
generally is not) or the shipowner is prepared to stand behind him, 
the loss must lie where it falls in so far as it exceeds the amount 
available for distribution out of the limitation sum to all victims of the 
accident. An attempt has been made, by the Brussels Maritime 
Convention of 1957, to put limitation of shipowners 1 liability on a 
uniform international basis. In view of what has been said about Roman 
law and Lex Aquilia as the basis of liability for fault, it is interesting 
to observe that shipowners' limitation may well be directly derived from 
an institution by which Roman law mitigated the rigours of the law of 
liability. This was noxae deditio, a doctrine which entitled the 
proprietor of the offending object (including a slave) to surrender it 
to the injured person, and which developed into limitation of liability 
at an amount equal to the value of the defending object. 

9. A method by which shipowners have themselves sought to diminish 
their potential liability for fault has been by entering into a contract 
with their customer under which the carrier's liability would be either 
excluded or limited. It is not certain whether in the time of the ancient 
Romans liability under the Lex Aquilia could be excluded or limited 
by contract, but the modern law of many countries regulates contractual 
provisions of this kind. In the case of death or personal injury carriers 
by sea cannot, under the law of many countries, validly contract out 
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of liability for negligence. Here again a Brussels Maritime Convention 
(of 1961) has attempted to put this matter on an international footing, by 
establishing rules and limits of liability as part of a package deal which 
prohibits contracting out. In respect of cargo, the American Harter 
Act provided a model for the Brussels Maritime Convention of 1924, which 
lays down rules governing the liability of the carrier and the ship under 
a bill of lading, imposes a limit of liability and prohibits contracting 
down or out by the carrier. These are the Hague Rules, and it would 
be presumptuous of me to enlarge upon their provisions at the present 
Symposium, 

10. The conclusion so far reached is that liability for fault is neither 
wholly satisfactory nor wholly rational in this day and age, and that 
shipowners have achieved some limited success in derogating from it. As 
yet nothing has been said of an alternative more suitable to present needs. 
The purpose of penal law is to deter. The purpose of the law of civil 
liability for tort (or delict) is to compensate. What then is the best system 
for imposing the risk so that compensation is assured with certainty for 
those who should get it, and does not turn on the captious circumstance of whether 
fault can be proved and whether it can be proved against someone with 
sufficient resources to pay for the damage. 

ll. Even in nineteenth century England, before the general principle of 
liability for negligence had been firmly established, the judiciary toyed 
with another approach. For centuries past, the person who kept a wild 
animal was liable for any damage it might do to others, even though 
there was no negligence at all on his part, In the famous case of Rylands 
-v- Fletcher in 1868 (3 H, L, 330) the House of Lords decided that "a 
person who brings on to his land anything likely to do mischief if it 
escapes must keep it in at his peril, and if he does not do so is answerable 
for all the damage which is the natural consequence of its escape. 
This was the case of a millowner who constructed a reservoir on his 
land to provide water for the mill, The water escaped and flooded some 
mines. The rule in Rylands -v- Fletcher has been extended to include 
the escape of gas from gas mains and electricity from cables. This is 
sometimes called "absolute liability", which is not wholly accurate, 
It corresponds to the continental concept of "risque", that is to say the 
person creating the risk must in general pay for the resulting damage 
even though he or his employees ~ay not have been negligent. The cost 
of insuring against the damage forms part of the cost of the process 
which gives rise to the risk, Nothing turns on the accidental factor 
of negligence on the part of the defendant or his employees, including 
the availability of proof and the difference of professional opinion as 
to what is proper care. 

12. Having created the rule in Rylands -v- Fletcher, the English judges 
failed to extend it. In Read -v- Lyons & Co. Ltd. (1947) A, C. 156 the 
plaintiff was employed as a government inspector in the defendants' 
munitions factory during the late war and was injured by the explosion 
of a shell, apparently without negligence on anyone's part. The House 
of Lords held that the rule in Rylands -v- Fletcher did not apply when 
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there was no"escape" from the defendants' land of something likely to 
do mischief if it escapes; secondly that the rule applies only to "non 
natural" use of land, a concept which in their view did not include the 
manufacture of explosives, This is the stage to which English law had 
been carried by judicial decisions up to the time when atomic energy 
came on the scene, 

13, Atomic energy created new problems, It involved processes and 
materials which, in the public imagination, were capable of untold 
damage equated with the horrors of Hiroshima and Nagasaki. The 
cause of the accident might or might not be discoverable, At any rate 
the cause might be buried deep in technical knowledge hardly compre
hensible to an ordinary judge or jury. Dangerous substances, such 
as irradiated fuel elements , would be carried back and forth in 
leaden coffins, which the carrier would be unable to open or control, 
but which might, if the contents escaped, contaminate a whole ship and 
its cargo, together with all the people on board. Worse than that could 
readily be imagined, with potential liability of a very high order, Was 
it satisfactory to allow the Lex Aquilia to govern such a situation, and 
to leave the possibly countless victims without a remedy unless they 
could establish the liability of some individual or employer and, 
furthermore, unless the defendant had sufficient resources to pay all 
the damages due? There was the further complication that if everyone 
who might be liable protected himself with insurance (the operators of 
the nuclear installations involved, the carriers by land or sea) there 
would be a pyramiding of insurance which could soon exhaust the 
possibilities of the insurance market, 

14, Faced with these new problems, the Paris Convention of 1960 {and 
later the Vienna Convention of 1963) grasped the nettle and abandoned 
fault liability in favour of the theory of risk. Under those Conventions 
liability for damage caused by nuclear incidents is channelled to the 
operator of the nuclear installation, regardless of whether or not there 
is negligence on his part or on that of his employees or of a third party. 
No-one else can be liable for that damage, even if at fault, so there 
should be no pyramiding of insurance, Incidentally, the principle 
adopted in the two Conventions was anticipated by two Acts of the British 
Parliament, the Atomic Energy Authority Act 1954 and the Nuclear 
Installations (Liability and Insurance) Act 1959. 

15, At the same time, the operator of the nuclear installation enjoys a 
global limit of liability and is obliged to provide insurance or other 
security up to the amount of that limit. This could be considered as a 
quid pro quo for absolute liability. It also takes account of the 
impossibility, in practice, of obtaining insurance or giving security 
for an unlimited amount. 

16, These are the bare bones of the system of channelling which can be 
fairly described as absolute liability coupled with security. Antique 
notions of revenge and deterrence have been cast aside and instead the 
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victims are provided with a single defendant to whom they may look 
for compensation coupled with security adequate to pay the damage up 
to the applicable global limit of liability, Beyond the amount for which 
the nuclear operator is compelled to insure or give security (an amount 
which is determined by the State by which he is licensed, but which 
must not be less under the Paris Convention than five million units of 
account under the European Monetary Agreement) (U.S, $5,000, 000), 
the only compensation available will be from public funds, a calamity 
of such dimensions being tantamount to a national disaster, 

17. The legal refinements are of course many, and they are considered 
in other papers presented at this Symposium. The purpose of the 
present paper is to expound the general principle, and particularly its 
relationship to existing maritime Conventions. There are a number 
of derogations from the general principle of channelling which are of 
concern to shipowners, The liability of the operator of the nuclear 
installation extends to nuclear incidents occurring in the course of the 
carriage of nuclear substances from his installation until such time as 
liability is assumed under a written contract by the operator of another 
nuclear installation. This should, on its face, provide the shipowner 
with complete cover at all times, but it does not do so for the following 
reasons: 

(a) The general rule is that the liability of the operator of the 
nuclear installation does not include liability for damage to the 
means of transport (Article 3(a)(ii)(2) of the Paris Convention). 
A Contracting Party may, however, provide by its legislation 
that this exception is not to apply (Article 7(c))in respect of the 
liability of the operators of nuclear installations in its own 
territory, In doing so, it must ensure that not less than 5 million 
units of account are available for other damage. The fear of 
the draftsmen of the Convention was that liablility for the ship 
might be so great as to leave insufficient funds for the other 
damage. Even, therefore, where national legislation has taken 
advantage of Article 7(c), as has that of the United Kingdom, 
the carrying shipowner cannot always rely on complete 
protection because at least 5 million units of account must be 
reserved out of the total limitation amount to cover other damage, 
though under British legislation (Section 16(3}(d) of the Nuclear 
Installations Act 1965) he can put in a claim to the appropriate 
governmental authority for the balance, This, however, will 
not help him where the courts of a Contracting State other than 
the United Kingdom have jurisdiction, i. e. where the nuclear 
incident occurs in the territory of another Contracting State. 
In such a case there will be no "topping up" by the British 
Government, Furthermore, Article 9 of the Paris Convention 
provides that the nuclear operator escapes all liability for 
nuclear incidents, directly due to armed conflict, hostilities, 

civil was or insurrection or, unless the legislation of his own 
State otherwise provides, "a grave natural disaster of an 
exceptional nature". This presumably would include major 
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· earthquakes, wherever they occur, volcanic eruptions and 
tidal waves, though the boundaries of the concept are not clear; 
it would presumably also include minor earthquakes in a country 
in which earthquakes normally do not occur, such as the United 
Kingdom. There was an interesting debate on this subject at 
both the Paris and Vienna meetings. 

(b) The Paris Convention does not affect the position of shipowners 
under existing international Conventions, that is to say any 
international agreement in the field of transport in force or 
open for signature on 29th July 1960 (Article 6(b) of the Paris 
Convention). The reason for this exception is that the Paris 
Convention could not modify the provisions of existing Conventions 
in respect of States parties to the existing Conventions but not 
to the Paris Convention. In consequence if cargo is subject to 
the Hague Rules, the shipowner's liability in respect of loss of 
or damage to that cargowill be governed by those Rules even 
though the damage is caused by a nuclear incident. Similarly 
if a ship <:;arrying nuclear substances is involved in a maritime 
collision, the Brussels Convention of 1910 may apply even though 
a nuclear incident is involved, so that liability, including liability 
for damage caused by a nuclear incident resulting from the 
collision, will fall on the ships involved according to the proportion 
of the blame. These breaches in the system of channelling may 
involve the shipowner in nuclear liability, but Article 6(d) of t_he 
Paris Convention gives him a right of recourse against the 
operator of the nuclear installation. This, however, is only 
available within the limit of liability applying to that operator 
under the Convention. It might have been possible for the Paris 
Convention to have provided that, as between Contracting States, 
it replaced existing international conventions, a solution adopted 
by the Brussels Convention on Nuclear Ships, 1962. A more 
radical solution has now been adopted in respect of the Hague 
Rules, which were amended at Brussels in 1968 so as to exclude 
the shipowner's liability for nuclear damage, an amendment 
which it must be hoped will be ratified without delay. The Brussels 
Conventions on shipowners' liability in respect of passengers 
and baggage (neither of which is yet in force) incorporate a 
similar exclusion. 

(c) The third restriction on the effectiveness of the Paris Convention 
is in the nature of a truism: it cannot affect the right and 
liabilities of non-Contracting States or the law applicable by 
their courts, unless of course they choose voluntarily to apply 
the principles of the Convention. A State which is a party to 
Paris may, in theory, be a non-Contracting State for the purposes 
of Vienna and vice versa, a situation which the additional 
Protocol of 1964 seeks to adjust by bringing the Paris text as 
closely as possible into line with the Vienna text in the hope, 
expressed in the preamble, that conflicts between the two 
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Conventions will be avoided and that States will be enabled to 
become parties to both, Article 6(e) of the Paris Convention 
gives a partial remedy for this position by conferring on persons 
with their principal place of business in a Contracting State 
subrogation to the position of persons to whom they have paid 
damages for a nuclear incident 'under the law of a non-Contracting 
State, but this right is necessarily subject to the nuclear 
operator's limitation of liability. A shipowner may, therefore, 
find himself out of pocket in this situation. 

18. The conclusions drawn by this paper are that the Paris Convention 
of 1960 and the Vienna Convention of 1963 which differs from it only 
in a few points of detail, mark a substantial advance from the inadequate 
principle of liability for negligence to a more adequate system of 
absolute liability coupled with compulsory insurance, This places the 
risk on the nuclear operator, so that the cost of providing insurance 
falls where it belongs, on the cost of the nuclear operations, leaving 
nothing to turn on the assessment of the operator's negligence or that 
of his servants. This is to be welcomed as relieving carriers, who 
in practice have little or no control over the physical measures 
required to prevent nuclear incidents, from the need to insure against 
that kind of liability, though the protection given by the Conventions 
is by no means complete, It is to be hoped that the inherent geographical 
restriction will be removed by the wider ratification of one or other 
Convention; and that the recent amendment to the Hague Rules will 
soon be ratified so as to avoid conflict between those Rules and the 
nuclear conventions. The nuclear conventions represent, from the 
lawyer's viewpoint, an interesting experiment in modern theories of 
tort and"insurance, but nevertheless one is happy to report that the 
new system has not been put to the test of a major nuclear incident. 
It is perhaps worth mentioning that the Paris Convention makes one 
concession to the notions of revenge and deterrence: Article 6(f) allows 
the nuclear operator a right of recourse (for what it is worth) against 
the person who causes a nuclear incident by an act or omission done 
with intent to cause damage. This recourse against the saboteur 
seems to be more of a concession to old-time concepts than a realistic 
protection for the nuclear operator. 
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1. The maritime carriage of nuclear matter is not yet governed by 
specific rules, particularly international rules, either on the question 
of safety or on that of liability. Disregarding for the moment the first 
question, and confining ourselves purely to the second, namely liability. 
it is quite clear that the question is of the utmost importance in the 
absence of specific rules, owing to the great difference between the rules 
of liability under maritime law and the rules of nuclear law so far 
approved. 

2. Before considering these specific questions, we must emphasise the 
growing importance of the maritime carriage of nuclear matter. 

It is common knowledge that the first experimental nuclear power 
stations carne into operation in 1951 in the United States and in 1959 in 
Russia. 

Between 1955 and 1960 a number of installations were set up to test 
different types of nuclear reactor; among the most important were 
Calder Hall in Great Britain with four reactors with a unit capacity of 
35 MW and Shippingport in the United States, with 60 MW. 

The favourable technical results of experiments in these and other 
prototypes encouraged initiatives on the industrial scale and large 
nuclear power stations carne into operation in various countries from 
1960 onwards, which, although the production costs of electricity were 
slightly higher than in conventional power stations, made a fundamental 
contribution to the development of this new technical branch, since the 
experience acquired in constructing and operating them afforded 
considerable fresh knowledge in this special field, 

From 1963 onwards new installations began to be constructed which, 
in addition to a high potential annual capacity (600 MW), showed 
estimated installation and fuel cycle costs which made them competitive 
with conventional thermal power stations. 

From 19 65 onwards orders for new nuclear power stations in the 
United States have been steadily increasing; at 31st December 1967 
sixty-two nuclear power stations were under construction or on order 
with an aggregate capacity of more than 49 million kW. 

Even outside the United States, a number of installations, though 
less numerous and more limited in capacity, have clearly shown that 
electricity can be produced at competitive prices in high capacity nuclear 
power stations. 

Everyday experience confirms that reliable long-term forecasts 
can be made in the nuclear field and the forecasts of the authorities 
responsible for the development of nuclear energy in the different 
countries furnish an indication of a long-term order of magnitude for 
the nuclear market. 
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Forecasts indicate that there should be an installed nuclear capacity 
in the leading countries of the world of 23-24 million kW in 19 70, of 
10.6-117 million kW in 1975 and 258-286 million kW in 1980, 

Three nuclear power stations are at present in operation in Italy 
with an aggregate capacity of about 600 MW. It should be noted that the 
Ente Nazionale per l'Energia Elettrica - ENEL - (a nationalised electrical 
energy consortium) invited tenders in August 1967 for a fourth nuclear 
power station with a net aggregate capacity between 600 and 700 MW. 
Tenders were placed in January 1968 and the power station is expected 

to start operating in 1972. 

It is also expected that in 1970 the ENEL will place orders for other 
installations with an aggregate capacity, including the fourth power 
station, of about 2, 600 MW and an average annual capacity in 1970 of 
650 MW per annum, 

The development of nuclear installations is closely linked with that 
of plants for the reprocessing of spent fuel. 

In correlation with the increase in the number of installations 
mentioned above, the carriage, particularly by sea, of nuclear matter 
for the two-way traffic in the various types of fuel can be expected to 
grow, 

To this must be added the foreseeable development of nuclear 
propulsion, even in merchant shipping, as soon as sources of nuclear 
energy can be installed on board. 

3, After this introduction, in order to define questions of liability more 
precisely, one must consider briefly what are the risks involved in the 
maritime carriage of nuclear matter and therefore in the operation of 
the carrier ship. 

The legal concept of risk is twofold, the first non-technical and 
generic and the second technical and specific, In the first sense, risk 
means, in essence, the danger of material or moral loss which may 
arise out of the exercise of a specific activity. Applying this concept to 
the maritime carriage of nuclear matter, risk in the non-technical and 
generic sense means the whole aggregate of risks arising out of navigation 
or nuclear radiation. 

The concept of risk in the te.chnical or specific sense, on the other 
hand, is related to the consequences, financial or otherwise, provided 
they can be measured in economic terms, which may arise out of the 
exercise of such activity and for which the entity legally responsible 
for such exercise is liable. 

This is the meaning which is intended in speaking of the risks 
assumed by the shipowner or carrier who carries nuclear matter. In 
legal theory, while the principle and content of non-technical risks are 
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normally related to the safety of a given activity, the principle and 
content of the technical and specific risk, on the other hand, are related 
to. the liability of the person exercising such activity; both these principles 
therefore influence the legal answer to the questions indicated above. 
It is, moreover, important not to overlook the strict correlation between 
the two concepts of risk referred to, since the magnitude of the risk of 
damage which may arise from the exercise of such activity would certainly 
have a decisive influence on the magnitude of the probable economic 
consequences for which the operator in question may be liable. 

Turning more specifically to the "maritime" nuclear risk, as a risk 
in the non-technical sense it differs in character both from the maritime 
risks of navigation and from the straightforward nuclear risks of 
irradiation. These characteristics also influence the nature of nuclear 
risk in the technical sense, which therefore differs both from the normal 
"maritime" risk run by the shipowner and from the normal nuclear risk 
run .by the operator of a nuclear installation. 

In the last analysis, ships carrying nuclear matter are exposed, in 
addition to the special risks of maritime shipping, to the risks of 
incidents which may arise in nuclear installations on shore {possibility 
of nuclear fission, discharge of fissionable substances, discharge of 
radioactive substances spreading in the water or air etc.). 

To this must be added the probability that even a minor incident 
normal to shipping may provoke a nuclear incident of infinitely vaster 
proportions. 

Furthermore, with regard to the probable damage ansmg out of an 
incident, the maritime carriage of nuclear substances involves the 
normal risks of conventional shipping as well as the normal risks of the 
operation of a nuclear installation ashore, together with certain special 
risks arising out of the comoination of the two activities. 

It should be noted in this respect that the risks of normal damage 
arising "in the event of incident" from the operation of conventional 
vessels {carrying conventional or normal cargoes) are in principle limited 
to the ship itself and its cargo, crew and passengers, and only exceptionally 
extend to persons or property not connected with the maritime carriage. 
(In this connection maritime law experts will recollect the incident of 
the "Texas City" in which the explosion of a cargo of ammonium nitrate 
on a merchant vessel caused the death of some 560 people who were 
not on board the ship and the incident of Rio de la Plata in which the fire 
of a merchant ship caused the total destruction of the general warehouses 
in this harbour). 

However, in the special case of the development of the carriage of 
petroleum products this, in practice, tends to be operated by ships of 
increasing size and incidents occur which may extend to persons or 
property unconnected with the maritime carriage which can nevertheless 
not be regarded as exceptional and the recent incident of the tanker 
"Torrey Canyon" is an outstanding example. 
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Ships carrying nuclear substances, on the other hand, unlike 
those carrying conventional cargoes, involve almost by the inherent 
nature of their particular cargo the danger of radioactivity both on the 
open seas and in ports, not only for the crew and passengers but also 
for the local population, navigable waters, foodstuffs and water. Naturally, 
the risks noted above are in fact absolutely hypothetical and improbable 
in view of the enormous progress made in safety measures in this field, 
but having regard to their gravity, however hypothetical, it is obviously 
necessary to provide for special standards of liability and compensation 
for possible damage. 

4. With this in mind, we must now go on to consider, first, the general 
rules of legal liability under the law of the sea, then the rules of nuclear 
liability and finally, the relations and interaction of the two systems in 
the maritime carriage of nuclear substances which, as already noted, 
is not subject to any special individual regime. 

The general rule of liability under maritime law concentrates liability 
on the shipowner i.e. the person operating the vessel. He is as a general 
rule, liable for damage caused by the crew to third parties, as well as 
for the obligations entered into by the master in the interests of the 
ship and the cargo. 

There is a second and different system of liability specifically 
affecting the maritime carrier, who carries goods or passengers by 
sea; this liability concerns damage to the goods or passengers carried 
and is limited thereto. We shall consider the two systems separately, 
though quite briefly, with reference both to international law and to 
Italian internal legislation. 

5, It should be noted at the outset that both international law and Italian 
law on shipowner 1 s liability refer to the traditional criterion of "culpa 11 

or fault. Where there is no wrongful act, there is no liability, thus 
excluding as a general rule what is known as "absolute liability" or 
liability not based upon fault. International law on the liability of 
shipowners flows from the Brussels Convention of 25th August 1924 on 
the unification of certain rules limiting the liability of shipowners. 

As its title indicates, the Convention relates more specifically to 
the liability of the shipowner. 

Under Article 1 of the Convention the shipowner is liable for: 

(1) Compensation to third parties for damage caused on land or sea 
by the act or fault of the captain, crew, pilot or any other person 
in the service of the ship; 

(2) compensation for damage caused either to cargo delivered to 
the captain for carriage or to any property or object on board; 
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(3) obligations under bills of lading; 

(4) compensation for a fault of navigation committed in the execution 
of a contract; 

(5) the obligation to remove wreckage and related obligations; 

(6) remuneration for towage services and salvage; 

(7) the owner's contribution to general or particular average: 

(8) the obligations arising out of contracts made or transactions 
conducted by the captain under his statutory powers away from 
the ship's home port for the genuine purpose of preserving the 
ship or of continuing the voyage, provided that such needs do 
not arise out of any insufficiency or defect in commissioning 
the ship at the beginning of the voyage. 

Italian rules on shipowner's liability are contained in Article 274 
of the Merchant Shipping Code and are in line with the general principles 
of liability under the Italian Civil Code. 

Pursuant to Article 274 of the Merchant Shipping Code the shipowner 
is primarily liable for the wrongful, fraudulent or tortious acts of the 
crew, including the master, by virtue of the relationship of master and 
servant between the crew and the shipowner. This criterion also covers 
liability for collision, since both national and international law make 
the ship at :fault solely liable for the damage as detailed below. The 
shipowner is also liable for any obligations contracted by the master 
"in respect of the ship and its cargo". 

This liability relates to the obligations incurred by the master 
within the scope and limits of his authority as the representative of the 
shipowner. 

The shipowner is, however, not responsible for the master 1 s 
fulfilment of his duties of towage services and salvage, or of the other 
obligations of a public character imposed by law on the master as the 
person responsible for handling the ship, since such obligations are 
the direct and personal responsibility of the master. 

6. The principle of the limitation of the shipowner's liability is, 
however, traditional in the law of the sea; it is designed to encourage 
the extremely hazardous undertaking of shipowning, and the limitation 
of liability is in practice reflected in a reduction in the insurance 
premiums charged, thus making it possible to reduce freight charges. 

The principle of the limitation - which dates back in time and is 
recognised in all modern shipping codes, though sometimes in varying 
ways -was finally unified at international level in the Brussels Convention 
of 25th August 1924 already referred to. 
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The main provisions of the Convention may be summarised as 
follows: 

(a) the benefit of limitation extends to shipowners, non-owning 
agents and charterers; 

(b) the limitation relates not to each voyage but to each accident; 

(c) liabilities are divided into three categories. 

For the first category, consisting of towage service fees, contribution 
to general average and obligations contracted by the master within the 
scope and limits of his authority, the owner is liable up to the cash 
value of the ship and cargo (nominally assessed at 10 per cent of the 
value of the ship at the start of the voyage) and ship's outfit and equipment. 
For the second category, consisting of compensation for the wrongful 
act of the master and crew, and obligations arising out of bills of 
lading, liability is limited to an aggregate maximum of £8 gold per 
register ton of tonnage; finally for a third category which includes 
personal injury arising out of the wrongful act of the master or crew 
the amount of limitation is increased by a supplementary sum of £8 
per register ton of tonnage. On this basis "persons sustaining damage 
as a result of the same accident, or persons claiming through or under 
them, have concurrent rights on this fund". 

In determining the value of the ship the Convention specifies that 
it is for the owner to prove the value and that the ship should be valued: 

(a) in the event of collision or casualty, according to the condition 
of the ship on arrival at the first port; 

(b) for liability in respect of cargo, according to the condition of 
the ship at the port of destination of the cargo or the place 
where the voyage was interrupted; 

(c) in all other cases, in the light of the condition of the ship at 
the end of the voyage. 

The Brussels Convention, given executive force in Italy by Royal 
Statutory Decree of 6th January 1928, No. 1638, converted into the Act 
of 19th July 1929, No.l68, was incorporated into Italian legislation 
by the Act of 25th May 1939, No. 868, which however, had a short 
life since it was replaced by the Shipping Code referred to below. 

It should, however, be added that the system introduced by the 
abovementioned Convention, as a result of a laborious effort to merge 
the English and American systems, and to reach some compromise 
between the Anglo-American system and the Continental system, met 
with little favour in practice since it was not ratified by the United 
States, Great Britain or Germany, 
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A new Convention on the same subject was subsequently approved, 
also at Brussels, on lOth October 1957, replacing the former but the 
latter has not yet come into force. The broad lines of the regime 
established by the new Convention are as follows: Under Article 1, the 
benefit of limitation may be claimed by the owner, charterer, operator, 
manager, master, crew and the other servants or agents of the owner 
or other such persons Lf._rticle 6(iiJ7 in respect of claims arising out 
of any of the following clauses, unless the event giving rise to the claim 
was caused by the personal fault of the owner: 

{a) the death or personal injury of any person on board as a 
passenger and loss of or damage to any goods on board the 
ship; 

(b) damage to persons or goods not on board arising out of 
incidents of navigation; 

(c) obligations and liabilities imposed by law relating to the salvage 
of derelicts and the floating, removal or destruction of a 
foundered, stranded or abandoned ship and any obligation or 
liability for damage caused by a ship to harbour works, basins 
and navigable waters. The shipowner's right to limitation is 
recognised even where his liability is derived from the 
ownership, possession or control of the ship without proof 
of a wrongful act by himself or any person for whom he is 
responsible [1\rticle 1(317. 

The limitation granted does not apply [1\rticle 1(4}7: 

(a) to claims for towage services, salvage or contributions 
to general average; 

(b) to claims by the master, crew or any other servant or agent 
of the owner, successors or beneficiaries claiming through 
or under them, if under the law governing the contract of 
service, the shipowner is not entitled to limit his liability 
in respect of these claims or can do so only for an amount in 
excess of that specified in Article 3. 

1 

\% 

The limit specified in Article 3 applies to total claims for physical ~ 
(death or personal injuries) or material damage arising out of the l 
same event {Article 2(127. 

If, however, the total of such claims exceeds the limits specified 
in Article 3, the total amount corresponding to these limits may be 
constituted as a limitation fund (sub-section 2) earmarked exclusively 
for the satisfaction of claims subject to limitation. 

After the constitution of such fund the creditors for whom it is 
reserved cannot enforce any rights in respect of the same claims 
against other goods of the owner. 

Pursuant to Article 3, the amount at which the owner can limit his 
liability is fixed at 1, 000 Poincare gold francs per register ton of 
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tonnage for damage to property and 3, 100 francs for personal damage. 
If the amount earmarked for claimants for physical damage is insuf
ficient to pay them in full, they rank in respect of the unpaid balance 
with claimants in respect of material damage for satisfaction out of the 
balance of the funds. 

The basic principle of the whole system under the Convention is that 
it does not apply automatically but only when the shipowner claims the 
benefit of limitation. 

7. We now turn to the system of limitation under Articles 2 7 5 and 2 7 7 
of the Shipping Code. 

The limitation relates primarily' to all the obligations ansmg out 
of a "voyage 11 of the ship and therefore both to obligations contracted 
on the occasion and for the needs of a voyage, and to obligations arising 
out of facts or acts taking place during the voyage itself; it thus includes 
the personal contractual obligations of the shipowner with the sole 
exception of those arising out of fraud or gross wrongful act on his part. 
The "voyage" is defined as navigation from the port of departure to the 
port of arrival, including the ancillary operations immediately prior 
to departure and subsequent to arrival. 

The capital sum to which limitation relates is determined by the 
unit ship-voyage; it is therefore made up of the value of the ship with 
all the accessories {freight, claims, indemnities) relating to a given 
voyage. This amount is treated as an independent capital sum available 
for the satisfaction of all creditors. 

The value of the ship, which is the basis for establishing the amount 
of limitation, is ascertained at the moment when limitation is claimed, 
and in any even not later than the completion of the voyage. 

Provided that if the value of the ship at the time of the claim for 
limitation is less than one-fifth of its value at the beginning of the voyage, 
the amount of limitation is fixed at that figure of one -fifth; if, however, 
the value of the ship at the time of the claim for limitation is more than 
two-fifths, the amount of limitation is fixed at two-fifths. 

The "value" of the ship at the commencement of the voyage is that 
shown in the insurance policy or, failing that, the market value evidenced 
by the Italian Register of Shipping. 

"Freight" is defined as the consideration given for the charterparty 
or the carriage of goods or passengers on the voyage to which the 
limitation relates, together with any ancillary income; the proceeds 
of the voyage include any remuneration for towage services or salvage. 

In order to acquire the benefit of limitation, the shipowner must 
formally apply to the competent judicial authority, who will give a 
ruling on the limitation procedure. 
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8. With regard to liability for collision between ships - which forms 
part of the overall liability of the shipowner - it is important to note, 
in the first place, that the Italian Statutory Rules (Articles 482 to 488 of 
the Shipping Code), which follow the international rules laid down by 
the Brussels Convention of 23rd September 1910, relate solely to non-

. contractual relations. Article 1 of the Convention specifies that it relates 
solely to damage to ships, passengers and cargo caused by collision, 
and therefore Italian regulations do not apply to the reciprocal liabilities 
of persons bound to each other by contract (e. g. between a tug and the 
vessel towed), to the relations between persons bound by a contract of 
service or to relations arising out of carriage of goods. In this last 
case, the carrier, where the exclusive or contributory fault of his own 
ship is recognised, will be exempt from liability towards the consignor 
insofar as there is a question of navigational error on the part of the 
carrier 1 s servants or agents and therefore an "excepted peril"; the 
action for damages will then lie only against the other ship, without any 
limitation of compensation under Article 423 of the Shipping Code, since 
the action arises not out of the contract of carriage against the carrier 
but is an action in tort against a tortious third party. 

The special rules of the Shipping Code, which relate only to collision 
between sea-going craft (ships, rafts and seaplanes) cover three types 
of case: 

(a) accidental or unavoidable collision, in which case the damage 
lies where it falls; 

(b) collision by the fault of one party only, where compensation is 
payable by the ship at fault; 

(c) collision through common fault, in which case (partly departing 
from the rules under the Brussels Convention, which are based 
solely upon the effective cause of the accident) each ship is 
liable in proportion to the gravity of its own fault and the gravity 
of its own damage; where it is impossible to apportion the fault, 
compensation is due in equal shares. In the case of damage by 
death or personal injury arising out of common fault the 
liability of the colliding ships is joint and several. 

Article 488 of the Shipping Code assimilates to physical collision 
between ships, the causing of damage by one ship to another, or to 
persons or property on board, by the displacement of water or other 
similar cause (e. g. a ship entering port and passing another ship at 
excessive speed or for any other reason and by displacement of water 
causing it to list or break moorings thus causing damage). 

Naturally, in the case of collisions when we speak of the fault of 
one ship or of two or more ships, we are really talking about the rules 
of liability of the appropriate shipowner or shipowners. This liability, 
as already noted, is subject to the general rules of limitation set out in 
the foregoing paragraphs. This is where it differs from liability for the 
operation of an aircraft, which is not limited in the aggregate, but under 
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different rules according to the different grounds of liability (e. g. in 
the event of damage from the collision of aircraft the limit of the 
operator's liability is different from that in the case of damage to 
persons on the ground), The result of this is that in the case of an air 
accident, where there are different categories of damage, the aggregate 
of the different limits may reach such a high total to make illusory any 
real benefits to the operator himself. 

9. With special reference to the maritime transport of goods something 
must now be said ofthe contractual liability of the carrier; as pointed 
out above, this liability relates solely to damage to the goods carried 
(by loss, complete or partial damage or simply delay) and lies with the 
carrier i.e. with the person undertaking the transport. 

The basic rules on the subject are found in the International 
Convention for the unification of certain rules on charterparties signed 
in Brussels on 25th August 1924 by the representatives of most 
maritime countries; this Convention was ratified by Italy following the 
decree of 7th Aprill939. 

The Convention was approved and given executive force in Italy by a 
Royal Statutory Decree of 6th January 1928, No. 1958, converted into 
an Act on 19th July 1929, No. 1638. 

This Convention put an end to a long period, in which the previous 
legislative rules of individual States (in Italy the traditional system of 
receptum codified in the Code of Commerce in 1882 was in force) had 
gradually lost their force as a result of contractual derogations by means 
of the exemption clauses and clauses limiting liability which had become 
common form in charterparties. 

Furthermore, the struggle between the groups interested in transport 
- carriers, consignors and insurers- had set off a movement to contain 
and limit contractual derogations provided that legislative recognition 
was given at the same time to the fact that some limitation of the 
carrier's liability was made necessary by the exigences of maritime 
transport. 

The Protocol of signature of the Brussels Convention expressly 
reserves to Member States full liberty in drafting the rules designed 
to give the principles of the Convention internal legislative force; the 
countries other than the English-speaking countries have generally 
availed themselves of this liberty( e. g. France in the Act of 2nd April 
1936 and Germany in the Act of lOth August 1937) while the English
speaking countries have adopted the Convention in its entirety (e. g. 
Great Britain in the Carriage of Goods by Sea Act 1924 and the United 
States in the Carriage of Goods by Sea Act 1936), 

Italy, in drawing up its Shipping Code some years later (1942), also 
came into line with the principles of the Convention while revising the 
various rules to bring them into line with the general principles of 

Italian law. 
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. The Shipping Code, according to the prevailing view, has not repealed 
the Act giving the Brussels Convention executive force in Italy. This 
Code, like the Brussels Convention, relates to liability for damage to 
cargo and nothing else. Its deals in particular with three fundamental 
problems: 

(a) the carrier's liability, by providing that the loss shall be 
shared between the carrier and the consignor depending on 
the various causes of damage (questions of substance) and 
establishing the burden of proof (questions of procedure); 

(b) the limitation of the carrier 1 s liability for damage; 

(c) exceptions to general rules. 

10. As to the first problem, the Shipping Code [Article 422(1J7 stipulates 
by analogy with the principles of the Brussels Convention that "the 
carrier shall be liable for loss or damage to goods consigned to him for 
carriage occurring between the time at which they are consigned to him 
and the time at which he reconsigns them, and for damage caused by 
delay unless he proves that the loss, damage or delay was not caused 
wholly or in part by his fault or the commercial fault of his servants 
or agents". (Under the Convention, however, liability covers a shorter 
period from loading to unloading). 

The effect of these provisions is to establish the following principles: 

(a) the rule of liability specified by the Article in question is 
contractual, since it is based on a contractual relation (which, 
however, does not exclude the extra-contractual liability of 
the shipowner -carrier for the wrongful acts of his servants 
or agents within the meaning of Article 274 of the Shipping 
Code); 

(b) the carrier is liable for damage ansmg out of his own fault or 
the so-called "commercial" fault of his servants or agents; 
on the other hand, the consignor remains liable for accidental 
or inevitable damage or damage arising out of his wrongful act 
or those of his servants or agents or what is known as the 
"navigational" fault of the carrier's servants or agents, or 
from unknown causes; 

(c) while the burden lies on the consignor to prove the existence of 
damage, the proof on the contrary lies on the carrier to prove 
that the damage does not arise from his wrongful act or the 
commercial negligence of his servants or agents; since the 
carrier cannot in pratice prove a negative, it will be enough 
for him to prove positively that he and his servants and agents 
have acted with all reasonable care in the commercial field. 
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The second paragraph of Article 422 of the Shipping Code establishes 
a presumption that the carrier is not liable in certain specific events 
known as "excepted perils". In this case, however, when the carrier 
has produced positive proof that the damage results from one of these 
events (causal nexus) the consignor is entitled to prove that the cause 
of the loss, damage or delay was the wrongful act of the carrier or the 
commercial negligence of his servants or agents. 

Where positive proof of this kind is adduced (in practice this will be 
particulary difficult where an excepted peril is proved) the practical 
result is to establish a concurrent cause of damage which therefore 
may result from two distinct but concurrent causes. In such a case it is 
evident that the general principles of concurrent causes for the occurence 
of damage apply. 

The following are the excepted perils specified in the Code: 

(a) latent defect in the ship (this may be in the hull, engines or 
tackle or may be a constructional defect not previously known); 

(b) unseaworthiness of the ship, not arising from any failure on the 
part of the carrier before the commencement of the voyage to 
use due diligence and to commission the ship in a seaworthy 
condition properly fitted and equipped as specified in Article 
421 of the Shipping Code; 

(c) the nautical fault of the carrier's servants or agents (this consists 
of the act, negligence or fault of the master, crew, pilot or 
certain agents of the carrier in the navigational administration 
of the ship); 

(d) the fortunes and perils of the sea (proof established by the Master's 
Log Book in accordance with Articles 304 and 584 of the Shipping 
Code is of great importance); 

(e) fire not caused by the carrier's fault (under existing Italian law 
the carrier is not called upon for proof, but the consignor, in 
order to create liability, must prove that the fire was caused by 
the personal fault of the carrier, his servants or agents); 

(f) piracy (case of force majeure); 

(g) acts of war (force majeure); 

(h) riots and civil war (force majeure); 

(i) executive acts (acts of de facto or de jure authorities, including 
health regulations: force majeure); 

( 1) judicial arrest (arrest is not an excepted peril if it is caused or 
continued by. the manifest fault of the carrier); 
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(m) strikes and lockouts (affecting categories of workers concerned 
with shipping and harbour activities); 

(n) general or partial impediments to work (force majeure}; 

(o) acts or attempts of towage service or salvage or deviation from 
voyage for this purpose (force majeure); 

(p) faulty stowage (this excludes liability only when the relevant 
acts are done by the consignor); 

(q) inherent defect of the goods (under Italian law this consists in an 
abnormal condition of the goods arising directly out of an inherent 
defect in the goods themselves or from the deterioration of their 
natural quality; however, where the fault of the carrier or his 
servants or agents has contributed to the defect it is not an 
excepted peril but the carrier's liability will be proportionately 
reduced); 

(r) loss of volume or weight (within the normal limits, having regard 
to the nature of the cargo, the length of the voyage and any 
transhipment ; where the loss exceeds these limits it can no 
longer be regarded as natural and the carrier 1 s liability normally 
applies to the excess); 

(s) inadequate packaging (responsibility of the consignor); 

(t) insufficient or imperfect marking (responsibility of the consignor}; 

(u) in general, acts or omissions of the consignor, his servants or 
agents. 

In the light of the above list, it should be noted that all the excepted 
perils, or practically all of them (with the possible exception of arrest 
and faulty stowage), relate to causes of damage which, on the basis of 
the first paragraph of Article 422, are not attributable to the carrier ~ 
since they are either cases of force majeure, or causes attributable 
to the consignor, or acts which though attributable to the servants or 
agents of the carrier cannot involve his liability. 

Before concluding the discussion, we must emphasise the importance 
of the definition of the two concepts of commercial fault (for which the 
carrier is liable) and nautical fault (for which he is not). These two 
concepts are fundamental to the law concerning the liability of a maritime 
carrier. 

Nautical fault is that connected with "acts, negligence or fault in 
the navigation or administration of the ship"; it is a highly delicate and 
complex concept on which we cannot dwell in this paper. 

352 



In general fault in navigation consists of all manoeuvres or acts 
contrary to the sound rules of navigation (faulty anchorage, failure to 
observe storm signals, etc.). 

Fault in the administration of the ship, on the other hand, refers 
to all acts or failures in the cargo and maintenance of the ship relating, 
however, solely to the parts of the ship and equipment connected with 
navigation (hull, engines, anchor, etc.) and not with the commercial use 
of the ship (derricks, cold storage, etc.). 

ll. Turning to the second question of the limitation of the compensation 
due from the carrier in the event he is liable, it should be noted that 
Article 423 of the Italian Code limits liability to a sum of money (5, 000 
Lire subsequently increased to 200, 000 Lire in 1954) for each "unit of 
cargo", thus departing from the limit of £100 sterling per unit or package 
established by the Hague Rules. 

Since the law does not specify exactly what is meant by a unit of 
cargo, serious difficulties may arise in the case of bulk cargo. 

It is obvious that the above limitation, by reducing the amount of 
comp:ensation to an arbitrary fixed figure regardless of the true value 
of the lost or damaged merchandise, is designed to favour the carrier. 
The limitation also applies where the cargo has a current market value 
which the carrier may be deemed to know. This limit on the amount 
of compensation, which naturally applies only in the case of loss or 
constructive total loss, does not on the other hand apply when the 
consignor before loading declares a value for each unit of cargo higher 
than that limit. 

In such event the limit of compensation due from the carrier is the 
declared value (naturally in such cases the carrier will ask for higher 
freight in proportion to the higher value). The law however provides 
that if the declaration of value is false, the carrier is not answerable 
therefor unless the consignor proves that he was unaware of the 
inaccuracy; the consignor therefore loses all right to compensation 
only in the case of a knowingly false declaration. 

The limitation applies even in the case of the fraud or gross 
negligence of the carrier's servants or agents; it is, .on the other hand, 
questionable whether it should apply where the fraud or gross negligence 
is that of the carrier in person. 

Turning to the third and last question of derogations from the rules 
of carrier's liability, other than those fixing the limits of compensation, 
Article 424 of the Shipping Code provides as follows: 

(a) any derogation whatsoever may be made from· the above rules 
in the consignor's favour {this is in accordance with the Brussels 
Convention); 

(b) derogations can also be made from Articles 422 and 423 in favour 
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of the carrier with regard to the period of time before loading 
and after unloading (in practice the general principle in Article 
422 is that the carrier is responsible for the cargo from the 
time he takes delivery until he red:elivers it; this principle is 
also in accordance with the Brussels Convention); 

(c) derogations may also be made from the above rules where no 
bill of lading or other negotiable document is issued, 

The only limit to this power of derogation is the nullity of any 
agreement excluding or limiting in advance the carrier's liability for 
fraud or gross wrongful act or acts of the carrier or his servants or 
agents contrary to public policy. 

There is, on the other hand, some doubt whether clauses excluding 
or limiting the carrier's liability must be specifically approved in 
writing pursuant to Articles 1341 and 1342 of the Civil Code, 

12. Before closing the subject of liability under the law of the sea a 
brief reference should be made to the rules of international law on the 
points so far discussed and specified in the Shipping Code; these rules 
have a special character complementary to the corresponding rules 
under the Civil Code. 

(a) First of all, Italian ships on the high seas are deemed to be 

Italian territory (Article 4 of the Shipping Code) from which it 
follows that acts and events occurring on board an Italian ship 
on the high seas are governed by Italian law in every case which 
under Italian law is governed by lex loci. 

(b) Acts or events occurring on board a ship in the course of 
navigation in territorial waters under the sovereignty of a 
foreign State are governed by the national law of the ship (law 
of the flag) in every case which under general law is governed 
by the lex loci (Article 5 of the Shipping Code). This principle 
applies to contractual obligations, unless the Contracting Parties 
both have the same foreign nationality or have expressed a contrary 
intention, and to non-contractual obligations. It also applies to a 
a foreign ship sailing in Italian waters, provided that reciprocal 
treatment is given by the foreign State to Italian ships. 

(c) On the question of the law which governs the liability of the 
shipowner, Article 7 of the Shipping Code specifies that liability 
for the acts of the crew is governed by the national law of the 
ship or aircraft, The same law governs the limits of the 
aggregate debt and liability of the shipowner including liabilities 
assumed by him in his personal capacity. 

(d) The law of the flag also governs contracts for the use of the ship 
(hire, chartering, carriage), especially the substance and effects 
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though not the form. The parties may, however, contract out 
of this rule (Article 10 Shipping Code). 

Under the Brussels Convention on bills of lading, the law applicable 
is not that of the flag but, rather, that of the place where the bill 
of lading was issued. 

(e). The law of the flag also governs contributions to general average 
and obligations arising out of towage services, salvage and 
rescue on the high seas; where this law is silent reference is 
made to the law of the ship rendering the towage services or 
effecting the rescue (Articles ll and 13). 

(f) Obligations arising out of the collision of ships on the high seas 
are governed by the national law of the ships if it is common to 
them; if the ships are of different nationality Italian law applies 
where proceedings are brought in Italy. If the collision occurs 
in the territorial waters of a given State the legislation of that 
State is applicable on the merits of the case as lex loci commissi 
delicti, unless the ships are of the same nationality in which 
case the law of the flag applies. 

13. Reference must now be made, however summarily, to the rules of 
nuclear liability laid down by recent international and national law. 

In the matter of international regulations, the outstanding feature 
is the effort made to establish uniform rules applicable on a constantly 
increasing scale to all countries of the world. 

Pride of place must be given to the Convention on Third Party 
Liability in the Field of Nuclear Energy signed in Paris on 29th July 
1960 which recently came into force (1st April 1968). 

This Convention was elaborated among Member countries of the 
OEEC. The underlying principles of the Convention can be summed up 

as follows: 

(a) the channelling of liability on the operator of a nuclear installation, 
independently of any wrongful act upon proof that the damage was 
caused by a nuclear incident incurring in the installation (absolute 
liability); 

(b) limitation of the operator's liability in time (ten years); 

{c) limitation of liability to a maximum amount ($15 million with 
the right for individual States to reduce the amount to $5 million); 

(d) obligation on the operator to cover his liability by insurance or 
other financial security. 
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The Supplementary Convention to the Paris Convention was signed 
in Brussels on 31st January 1963; it is of special concern to Euratom 
Member countries but is open to all Contracting Parties to the Paris 
Convention. This Supplementary Convention raises the limitation of 
the operator to the amount of $ 120 million: the first part of this 
liability up to an amount established by the legislation of the country 
where the nuclear installation is situated, is covered by insurance or 
other financial security; between this amount and $70 million out of 
public funds made available by the country in whose territory the 
installation is situated and between $70 and $120 million out of public 
funds provided by the Contracting Parties in accordance with an agreed 
scale. 

The Vienna Convention on Civil Liability for Nuclear Damage, signed 
on 21st May 1963, extended the principles of the Paris Convention to 
all Member countries of the United Nations. 

Finally, mention should be made of the Additional Protocol to the 
Paris Convention signed, also in Paris, on 28th January 1964 amending 
the original text of the 1960 Convention, and of the Brussels Convention 
of 25th May 1962 on the Liability of Operators of Nuclear Ships, 

The latter Convention provides, in particular, that the liability of 
the operator as regards one nuclear ship shall be limited to 15, 000 
million Poincare gold francs notwithstanding that the incident may have 
resulted from a "fault of privity" of the operator, The "nuclear damage" 
which this amount is intended to cover is defined as "loss of life or 
personal injury and loss of or damage to property which arises out of 
or results from the radioactive properties or a combination of radio
active properties with toxic, explosive or other hazardous properties 
of nuclear fuel or of radioactive products or waste; any other loss, 
damage or expense so arising or resulting shall be included only i£ 
and tO the extent that the applicable national laW SO prOVideS II article 1 (7.27; 
it does not cover nuclear damage suffered by the nuclear ship itself or 
its equipment, fuel or stores. 

All these Conventions subsequent to the Paris Convention have not 
substantially changed the fundamental principles listed above {except 
as to the various limitations on the amount of liability). 

With special reference to carriage, it should be noted that in all 
the Conventions listed above, the carrier who has assumed legal liability 
for the carriage is in every respect deemed to be the operator for the 
purposes of liability; in the event of nuclear incidents occurring in the 
course of carriage the carrier is deemed to be the operator whose 
liability he has accepted, 

Under the Italian Act of 31st December 1963, No,1860, introducing 
the principles of the Paris Convention into Italian national law, the 
general principle is laid down that the operator of a nuclear installation 
is liable for all damage caused by a nuclear incident occurring in or 
connected with such nuclear installation; it is then specified in Article 16 
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that the operator is exonerated from all liability for the carriage of 
nuclear substances where the carriage is effected by a licensed carrier 
to whom liability is automatically transferred under the Act. Before 
leaving this subject it should be noted that Article 6(b) of the Paris 
Convention safeguards the application of any international agreement 
in the field of transport; this is to avoid any possible conflict between 
the rules of the Paris Convention and those of other international 
agreements. 

It is explained in the Expose des Motifs to the Convention that 
"international agreements in the field of transport are understood to 
mean international agreements dealing with third party liability for 
damage involving a means of transport, international agreements 
dealing with collisions involving a means of transport and international 
agreements dealing with bill of lading". 

The Expose de.s Motifs goes on to explain in paragraph 36 that a. 
person suffering damage caused by a nuclear incident occurring in the 
course of transport may have two rights of action: one against the 
operator liable under the Paris Convention arid another against the carrier 
liable under existing international arrangements in the field of transport, 
When the operator liable is at the same time the carrier, for example 
where he transports nuclear substances on his own means of transport, 
these two possible actions may be brought against one person, In this 
case, however, the operator cannot take advantage of the provisions of 
international agreements in the field of transport to reduce or alter his 
liability under the Convention. 

The effect of these provisions is that a person suffering damage 
caused by a nuclear incident may proceed against the carrier under 
international Conventions in the field of transport wherever the 
conditions for the application of such Conventions are satisfied and 
place him in a better position or provide better treatment than the 
provisions of the Paris Convention. 

A further clarification should also be made at this stage, ansmg 
out of the provisions of Article 2 of the Paris Convention defining, 
though in purely negative form, the scope of application of the Convention 
itself. 

Article 2 provides that the Convention shall not apply to nuclear 
incidents occurring in the territory of non-Contracting States or to 
damage suffered in such territory unless otherwise provided by the 
legislation of the Contracting Party in whose territory the nuclear 
installation of the operator liable is situated. 

From the context of this rule, therefore, it would appear that the 
rules of the Convention extend to all nuclear incidents occurring in the 
territory of Contracting Parties or elsewhere (e. g. on the high seas or 
the air space over the high seas) with the sole exception of incidents 
occurring in the territory of non-Contracting States to which the general. 
principles of international or national law apply. 
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It therefore follows from this interpretation that in the case of the 
carriage of nuclear substances by a ship on behalf of a nuclear operator 
from a Contracting State or by a ship belonging to a Contracting State 
itself, since the ship is deemed to be part of the territory of the State 
whose flag it flies, nuclear incidents which occur on the ship also come 
under the rules of the Convention with the sole exception of those which 
occur iri the territorial waters of a non-Contracting State where the 
ship is navigating or is anchored, In the last analysis, under the Paris 
Convention, since a carrier duly licensed under the law of a Contracting 
State steps into the shoes of the operator for the purposes of liability 
during carriage, it follows that in the course of carriage the carrier is 
liable in lieu of the operator for damage caused to third parties by a 
nuclear incident. 

This interpretation of the liability of the carrier in the course of 
carriage by ship on the high seas is directly confirmed by the text of 
Article 2(a)(ii) of the Supplementary Convention to the Paris Convention 
signed at Brussels on 31st January 1963 which expressly assimilates the 
territory of a Contracting Party with a ship or aircraft registered in the 
territory of the Contracting Party and during its passage on or over the 
high seas, 

14. In conclusion, we must now consider, with special reference to the 
maritime transport of nuclear substances, i.e, carriage by ship, the 
relations between special rules of maritime law and of nuclear law, 

We have already pointed out in previous pages the substantial 
difference between the rules of liability under maritime law (affecting 
the ~hipowner and the carrier), turning as a general rule on the 
traditional criterion of imputability or of fault, and the rules of 
liability under nuclear law which in contrast exclude this criterion and 
recognise the absolute liability of the operator or, if the damage occurs 
in the course of transport, the .licensed carrier in his place, once it is 
proved that the damage arises out of the radioactive or other harmful 
substances handled by the operator or carrier. 

The introduction into maritime law of the principle of the absolute 
liability of the carrier of nuclear substances - which is a striking 
innovation compared with the traditional criteria - should be recognised 
as quite exceptional in character, and fully justified by the exceptional 
magnitude of the risk involved in this activity. 

In any event, the exception is likely to have a somewhat restricted 
field of application, both because of the limited or even extremely 
limited number of carriers who can be licensed to carry nuclear substances 
and because of the strict control by the authorities over the transport 
itself to ensure the complete observance of safety regulations. 

Naturally before the absolute liability of the carrier of nuclear 
substances can take effect, all the conditions specified by the Paris 
Convention must be satisfied and in particular: 
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(a) the country to which the carrier belongs (flag country) must 
have ratified the Convention; 

(b) the national law of that country must specify that the carrier 
shall be liable in place of the operator of a nuclear installation 
(Article 4(d) of the Convention); 

{c) the carrier must be duly authorised under an appropriate licence 
granted by the Contracting State under specific provisions of its 
national law; 

(d) the damage must arise out of a "nuclear incident" as defined in 
the Paris Convention {Article l(d)); 

(e) finally, the damage (personal or property) must be incurred by 
nationals of countries which have signed or acceded to the Paris 
Convention. 

It should further be pQ!.nted out that the Paris Convention does not 
apply Lcf, Article 3(a)(iiJ/ to damage to the nuclear substances themselves 
(including damage in the course of carriage by loss, or delay) or to the 
means of transport, including ships, upon which the nuclear substances 
involved were being carried at the time of the nuclear incident; this is 
based on the legal fiction that the means of transport or ship is deemed 
to be a nuclear installation in which the nuclear substances are to be 
found, 

Such damage should therefore be governed by the ordinary rules of 
maritime law. Damage to the nuclear substances carried, in particular, 
should be governed by the rules relating to the contractual liability of 
carriers for the carriage of goods as set out above (paragraphs 8 and 9). 

In order to escape liability to the consignor, however, {who is usually 
the nuclear operator) the carrier must prove that the damage sustained 
by the nuclear substances carried was not caused either wholly or partially 
by his own wrongful act or the commercial fault of his servants or agents, 
It follows that, if the damage is caused by an excepted peril, the carrier's 
liability will be excluded. Among the excepted perils which are in theory 
more probable in view of the very hazardous nature of the cargo, the 
following may be mentioned: 

{a) inherent defect in the goods (if the nuclear reactions taking place 
place within the container carrying the nuclear substances were 
such as to set off a nuclear incident); 

{b) fire (if the nuclear reactions referred to above caused fire); 

(c) insufficient packaging of containers; 

(d) "act of' God" (if an exceptional storm caused the loss, destruction 
or damage of containers thus, inter alia, making the substances 
carried unusable). 
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However, owing to the special nature of the cargo (nuclear substances), 
should one of the~e excepted perils occur, damage would probably be 
caused not only to the nuclear substances carried, but also, in addition 
to the ship itself, to other cargo or passengers or indeed to goods or 
persons not on board (e. g. the discharge of radioactive substances 
spreading in the water or the air and causing damage to goods and 
persons on neighbouring or even distant territory). 

In these cases, if damage were sustained by persons or property 
belonging to countries which have signed or acceded to the Paris 
Convention, and all the other conditions of the Convention were satisfied, 
including in particular the condition that the damage arises out of a 
nuclear incident, there might be a conflict between maritime law and 
nuclear law, and doubt could arise whether the consequences of the 
event causing the damage should be borne by one party only or partly 
by one and partly by the other of the two parties concerned: the 
carrier and the consignor who, as pointed out above, will as a rule be 
the nuclear operator on whose account the carriage is undertaken, 

If, for example, the cause of the nuclear incident were one of the 
excepted perils unquestionably attributable to force majeure (e, g. "acts 
of God") and therefore not involving the liability of the carrier under 
maritime law, it would follow that the shipowner-carrier would be held 
liable for damage to third parties under the terms of the Convention, 
while on the contrary liability for damage sustained by the nuclear 
substance transported would, under maritime law, continue to be borne 
by the consignor i.e, the nuclear operator, 

What, on the other hand, is the position where the nuclear incident 
arises out of one of the excepted perils attributable to the consignor, 
e. g. faulty stowage by him, inadequate packaging of the nuclear 
substances, etc, and moreover causes damage to cargo or third parties? 

In such a case, under maritime law and general law, the carrier 
would not be liable for damage to the consignor 1 s property and the 
consignor would bear the loss himself, while the consignor would be 
liable in tort for damage to third parties caused by his wrongful act, 

Conversely, under the Paris Convention, even in this case liability 
for damage to the third parties would also lie with the carrier without 
any right of recourse against the consi,gnor-operator _Fhose acts are 
not done with intent to cause damage Lei. Article 6(Q/ which is the 
only ground on which right of recourse is allowed, 

However, as already pointed out, the Convention itself maintains 
the application of international agreements in force in the field of 
transport ,0:rticle 6(bl]and therefore, where such agreement specifies 
that where, in the course of carriage, damage occurs either to the 
cargo or to third parties through the wrongful act of the consignor, 
he shall be solely liable to third parties, this rule must prevail over 

360 



the rule under the Convention and therefore the consignor-operator 
will be liable instead of the carrier. 

15. Now let us consider the position which may arise where the nuclear 
incident originates in a collision between the ship carrying nuclear 
substances and another ship. 

I£ the collision is accidental, or caused by force majeure the 
conventional damage sustained by the ship, passengers and cargo, 
under maritime law, lies where it falls. 

In the case of nuclear damage, on the other hand, (where a nuclear 
incident occurs as a result of the collision} sustained by the ship not 
carrying nuclear substances and by any third party, whether on board 
or not, the carrier will be liable under the Paris Convention, if however 
all the conditions already referred to are satisfied. 

On the contrary, if the collision arises from the sole fault of one 
of the two ships (in such a case it is well known that under maritime 
law compensation fpr damage is payable by the ship at fault} the two 
cases must be considered. 

I£ the collision was attributable to the ship carrying nuclear substances, 
the shipowner-carrier of that ship must compensate for all the damage 
whether conventional or nucl(3ar, occurring to the other ship and to any 
third party both under maritime law and under the Paris Convention. 

Naturally, the limitation of liability under maritime law will relate 
to conventional damage while the limitation under nuclear law will apply 
to nuclear damage. 

In the converse case, where sole blame for the collision is attributable 
to the other ship, not carrying nuclear substances, it will be liable to 
compensate for conventional damage sustained by the ship carrying 
nuclear substances, while in the case of nuclear damage, the liability 
of the carrier of nuclear substances under the Paris Convention will 
come into play, always without the possibility of recourse by the carrier 
against the other defaulting shipowner. 

Finally, where the collision results from common fault (in which 
case under maritime law each ship is responsible in proportion to the 
gravity of its own fault and if that cannot be determined in equal shares} 
we are driven back on a combination of the two cases just considered 
in relation to the respective faults of the two ships. Naturally, in all 
the cases considered here, delicate questions of private international 
law arise which need not be emphasized here. 

Similarly, other delicate questions may arise in the matter of 
towage services and salvage and contribution to general average, these 
subjects are so complex that it would be too lengthy to deal with them 
in this paper. 
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16, Summing up the question of the maritime carriage of nuclear 
substances, there can be no doubt that it raises delicate and complex 
problems because of the conflict between the rules of liability under 
maritime law and those under nuclear law. In order to solve these 
problems and establish a uniform rule, it will be necessary to 
encourage appropriate studies and action by the competent international 
bodies, 
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I. INTRODUCTION 

As indicated in the title, the main purpose of this paper - is to 
point out briefly the relationship between a number of legal texts 
dealing with questions of international law: the Convention on Third 
Party Liability in the Field of Nuclear Energy (Paris Convention), 
signed in Paris on 29th July 1960, the Convention on the Territorial Sea 
and the Contiguous Zone and the Convention on the High Seas (Geneva 
Conventions), signed in Geneva in June 1958 and drawn up under the 
auspices of the United Nations for the purpose of establishing a Law 
of the Seas consisting of a number of distinct conventions. 

We would mention at the very outset that the Paris Convention is 
already in force. The Geneva Conventions have also been ratified by 
a sufficient number of Signatory States for them to enter into force, 
but even before this traditional legal requirement had been fulfilled, the 
standards laid down in the Geneva text possessed a doctrinal force since 
the politicians, lawyers and experts who drafted the conventions based 
their work - "lege late" or "lege ferenda 11 - on those principles, 
postulates and doctrines which- "erga omnes" -have always been 
recognized by the international community and since hitherto unknown 
standards and clauses were approved only in very few cases (where 
warranted by the novel character of some of the institutions involved). 

We would also stress at this point that, although the Paris Convention 
was drafted two years after the Geneva Conventions, it does not allude to 
them in any way - not even by reference. We shall therefore do our 
best to point out the connection between the two sets of texts. 

II. SCOPE OF THE CONVENTIONS 

Naturally, the Geneva Conventions - which were signed at the 
United Nations Conference on the Law of the Sea -are binding only 
on those States which have ratified them, However, their scope is 
very broad and may extend to all members of the international community. 

The Paris Convention, which was initially drafted on behalf of the 
Steering Committee of the European Nuclear Energy Agency, was 
approved by the Council of the then Organisation for European Economic 
Co-operation (OEEC) and, as stated in Article 2, "does not apply to 
nuclear incidents occurring in the territory of non-Contracting States 
or to damage suffered in such territory". Conversely, the Convention 
does apply to the 16 Contracting States, and the expression "territory" 
includes the territorial sea of those States and the waters under their 
jurisdiction. 
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III. MARINE CARRIAGE OF NUCLEAR SUBSTANCES 

Since it is the marine carriage of nuclear substances which is 
undoubtedly assuming major importance, we shall not refer in this 
paper either to the problem of nuclear ships or to the radioactive waste 
which may be released by ships propelled by nuclear energy or carrying 
nuclear materials. 

According to the terminology adopted in the Vienna Convention on 
Civil Liability for Nuclear Damage of 21st May 1963 and in the article
by-article comments prepared by the Secretariat of the IAEA, the 
definition of "nuclear material" is exclusively conceived for radioactive 
materials in the course of transport and therefore excludes materials 
which,in view of their less dangerous nature, are not considered to 
warrant specific rules for their transport. Thus, fuel in the form of 
natural and depleted uranium, and certain types of radioisotopes are 
exempted, 

IV. DEFINITION OF DIFFERENT PARTS OF THE SEA 

If we start by assuming that nuclear substances may be transported 
by sea, it is natural that such transport should entail passage through 
the territorial waters of Contracting States (whether or not the high 
seas and the territorial waters of non-Contracting States are crossed), 

We need hardly mention that no international criterion has been 
accepted unanimously - or even by the majority of States - for the 
establishment of the extent or breadth of the territorial sea (the three
mile rule having fallen into disuse). The contiguous zone may extend 
up to 12 miles from the base line (the low-water line or a straight line) 
from which the territorial sea is measured, All other parts of the sea 
are open to all nations (being subject to no-one 1 s jurisdiction or to the 
joint juris.diction of all nations) and are called the "high seas". 

Without wishing to dwell upon the Paris Convention of 1960 or upon 
the Convention on Liability of Operators of Nuclear Ships (Brussels 
Convention of 1963), we would point out that Article 4 of the Paris 
Convention implies that the carriage of nuclear substances may occur 
at any time through waters that are subject to different legal provisions: 
waters belonging to Contracting States, waters belonging to non
Contracting States, and the high seas. 

Thus, when nuclear materials are being transported between 
installations situated in the territories of two Contracting States, the 
operator who has dispatched the nuclear substances shall be liable if 
an incident occurs before the operator of the other nuclear installation 
has taken charge of those materials or before he may be deemed to 
have assumed responsibility for them, 
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If, on the other hand, an incident occurs after the operator to whom 
the materials are being sent has taken charge of them or has assumed 
responsibility for them under the terms of a written agreement, it is 
this operator who shall be considered liable for any damage which occurs. 

When nuclear materials are transported between an installation 
situated in the territory of a Contracting State and one situated in the 
territory of a non-Contracting State, the operator whose installation is 
situated in the territory of the Contracting State shall always be liable. 
If it is he who has dispatched the nuclear materials, he shall be liable 
until those materials reach the territory of the non-Contracting State 
and have been unloaded from the means of transport in which they reach 
that territory. On the other hand, if the operator in question is the 
recipient of the nuclear materials, he is liable from the moment when 
the nuclear materials dispatched by an operator whose installation is 
situated in the territory of a non-Contracting State are loaded onto the 
means of transport. 

The same Artiele states that a Contracting Party may provide by 
legislation that, given the fulfilment of certain requirements, a carrier 
mayassumeliability inthe place of the operator. 

Accordingly, the Paris Convention applies in the event of an incident 
on the high seas arising from the transport of nuclear materials. We 
may therefore conclude that the Paris Convention applies on the high seas. 

Article 6 of the Paris Convention states that the right to compensation 
for damage may be exercised only against the operator liable for the 
damage in accordance with that Convention, or the insurer or other 
financial guarantor. 

However, paragraph (b) of the same Article states that the prov1s1on 
in question shall not affect the application of any international agreement 
in the field of transport in force or open for signature at the date of the 
Convention. 

What is the scope of this provision? Does it refer to all international 
agreements or only to those concerning the regulation of transport? 

Comparing the Paris Convention with the Genera Convention on the 
Territorial Sea and the Contiguous Zone, we see that Article 7(f)(i) of 
the former entails the application of the Geneva Convention in that it 
relates to cases where paragraph (e) of the same Article shall not apply. 

Article 3 of the Convention on the High Seas specifies that States 
having no seacoast should have free access to the sea, to which end 
States situated between the sea and a State having no seacoast shall 
accord the latter free access through their territory. 

Incidents arising from the transport of nuclear materials may be 
considered to be subject to the Paris Convention whether the State through 
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whose territory the materials are passing is a Contracting Party or not, 
since, although the Convention does not apply to incidents which occur 
during transport, the provisions discussed above do apply, 

May States oppose the passage of nuclear substances through their 
territory? The Convention on the High Seas does not provide for exceptions 
to the right of transit, We must therefore assume that this right should 
be granted even when certain safety requirements have to be complied 
with in accordance with the international. safety standards applying to 
nuclear materials. 

However, we must qualify what we have said in referring to Article 7 
(f)(i) of the Paris Convention, in which it is stated that the provisions of 
.paragraph (e) shall not apply to carriage by sea where, under international 
law, there is a right to entry in cases of urgent distress into ports of 
the Contracting Party in question or a right of innocent passage through 
its territory. Here is an obvious reference to the Geneva Conventions, 
which recognize the traditional rights of entry and transit in cases of 
urgent distress and in connection with innocent passage, 

Thus, if we suppose that an incident arising from the transport of 
nuclear materials occurs in the territory o£ a Contracting State, in its 
territorial waters, on the high seas (we shall ignore the question of air 
space), or on board a ship or aircraft registered in a Contracting State, 
and damage is suffered by physical or juridical persons or ships of a 
ContractingParty, there is - as Article 1 of the Brussels Convention 
indicates - undoubtedly a close relationship between the texts of the 
conventions referred to, Nevertheless, we should like to express our 
hope that the limits of the different parts of the sea will be established 
both physically and legally in the near future, and with the agreement 
of all members of the international community, since the development 
of nuclear energy in all its forms will lead to heavier maritime traffic 
of radioactive materials and, unfortunately, to an increase in the number 
of situations which might produce disputes or damage, particularly if 
one bears in mind the contamination of the sea by the dumping of 
radioactive waste as a result of other activities involving nuclear 
substances (a subject excluded from the Monaco Symposium), Provision 
for such contingencies has been made in Article 25 of the Convention on 
the High Seas, and in the two resolutions adopted by the United Nations 
Conference on the Law of the Sea concerning nuclear experiments on 
the high seas and marine contamination by radioactive substances, 

We would likewise refer to Articles 10,11 and 12 of the Convention 
on the High Seas concerning safety of navigation, collision and other 
incidents, and the duty to render assistance, The provisions of these 
articles are binding on all States in that they constitute a:n accepted 
code of behaviour which commands general observance, 

By way of conclusion, we would like to repeat a number of pertinent 
comments by Dr, Alfonso de los Santos, adviser to the Spanish Nuclear 
Energy Commission, In his work "Problemas juridicos de la energia 
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nuclear" ("Legal problems of nuclear energy", Madrid, 1964, Vol, I, 
pp. 91 and 92), he considers the case where a State refuses entry into 
a port situated in its territory or passage through its territorial waters 
to a ship carrying nuclear fuel or other nuclear substances unless it 
complies with certain requirements or is covered by insurance to the 
amount which that State stipulates for the operators of fixed installations 
situated in its territory. He concludes that carriers should ascertain 
the conditions which apply to entry into a foreign port by a ship carrying 
nuclear materials, 

Another question raised in the cited work concerns limitations on 
the liability for damage arising from the transport of nuclear materials, 
Most legal experts feel that it should be equal to the amount of the 
liability of operators of fixed nuclear installations, insurance being 
related to an accident rather than a completed voyage and the liability 
of the operator ceasing when the nuclear materials are unloaded from 
the ship. According to Dr, de los Santos, the experts who have considered 
this question agree that ships which carry such materials should be 
excluded from the third party insurance; they should be excluded from 
the third party insurance; they should in all cases be covered by a 
separate policy. With regard to the competence of courts to adjudicate 
in questions connected with incidents arising out of the transport of 
nuclear materials by sea, there is no doubt that such competence lies 
with the courts of the State in whose internal or territorial waters such 
incidents have occurred, If an incident occurred on the high seas, 
competence would lie with the courts of the State in whose territory the 
nuc1ear installation of the operator liable was situated or of which the 
operator was a subject, in accordance with Article 13 of the Paris 
Convention, 
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1. Italy, as it is well-known, has not yet ratified the Paris Convention 
on Third Party Liability in the Field of Nuclear Energy of 29th July 1960, 
nor the Supplementary Convention of 31st January 1963. Nevertheless, 
the Italian Act of 31st December 1962, No 1860 , on the peaceful uses 
of nuclear energy is to a large extent modelled on the provisions of the 
above Convention, so that a study of the specific question of the liability 
of the State in the case of maritime carriage of nuclear substances may 
not be without interest, since the considerations to which it gives rise 
will be equally valid outside the national context. 

2. Section 5 of Act No. 1860 abovementioned, as amended by Section 
2 of the Decree by the President of the Republic of 30th December 1965, 
No. 1704, lays it down that the carriage of special fissionable materials 
in whatever quantity, and of radioactive materials whose total radioactivity, 
or weight exceeds values determined in accordance with Section 1 of the 
Decree by the President of the Republic of 13th February 1964, No,l85, 
must be effected by carriers by land, air or sea authorised by a Decree 
of the Minister of Industry, Commerce and Handicrafts, in agreement, 
according to the circumstances, either with the Minister of Transport 
and Civil Aviation or with the Minister for the Merchant Navy. 

Authorisation is not required, under the second paragraph of the 
same Section, in the case of an occasional and isolated shipment of 
radioactive materials of a total radioactivity or weight not exceeding 
values to be determined by Decree of the Minister of Industry, Commerce 
and Handicrafts. 

Section 20 of the above Act requires as a condition of authorisation 
of carriage, the existence of financial security or insurance to provide 
compensation for damage to third parties in the sum of 3,150 million 
Italian Lire, The security must be provided by the nuclear operator on 
whose behalf the materials are being carried, save in the case of an 
authorised carrier who personally provides financial security for such 
carriage, 

In other words, the Act prescribes compliance with a double system 
of safeguards or guarantees aiming, in the first place, at avoiding the 
occurrence of incidents and at ensuring suitable compensation should 
they occur, The provision under which carriage of nuclear materials 
can only be effected by carriers holding a special authorisation, and 
each act 6f carriage must thereafter be individually authorised, aim at 
meeting the first requirement. The rule which lays down that no 
authorisation may be granted unless the financial security provided 
corresponds to the required amount is directed towards the second 
objective. Such security must be provided by the operator of the 
nuclear installation on whose behalf the carriage takes place, save in 
the case of an authorised carrier who assumes personal responsibility 
for financial security (Section 2 0, second paragraph), 

3. Liability for incidents occurring during carriage is governed by 
Section 16, the first paragraph of which places this liability on the 
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operator in the following two cases: 

{a) for substances coming from the nuclear installation operated by 
him up to the moment when such substances are taken in charge 
by another person who is liable under the Act; 

{b) for substances intended for the installation operated by him and 
coming from an operation in a foreign country who, under the 
law of the latter or under international Conventions, is not 
required to assume liability for such to an extent at least equal 
to that provided in the Act. 

The operator of a nuclear installation is thus also liable for damage 
occurring in the course of carriage of nuclear materials, since the act 
of carriage which constitutes an integral and indispensable part of 
operation of the nuclear installation, is directly related to the latter. 
This is also in accord with the general principle underlying Section 15, 
under which the operator is liable for all personal injuries or damage 
to property if it is established that such damage was caused by a nuclear 
incident which occurred within the nuclear installation or in connection 
with it and before the nuclear substances had been taken in charge by 
another person liable pursuant to the Act. 

Under the provisions of the second paragraph of Section 16, the 
operator shall not be liable when carriage is effected by a carrier to 
whom such liability is transferred by the Act. In our view, this must 
be taken as meaning an authorised carrier covered by the requisite 
financial security and who, in relation to the specific act of carriage 
concerned, has himself assumed the corresponding liability. In such 
case the carrier is deemed, for the purposes of liability towards third 
parties in regard to nuclear incidents occurring during carriage, to be 
the operator of a nuclear installation, and accordingly the same principle 
of sole liability for damage to third parties applies in his case. 

It follows that this provision does not cover cases where authorisation 
for the carriage has not been applied for, nor cases of unlawful carriage. 
Naturally an unlawful carrier remains jointly liable with the nuclear 
operator, since unlawful carriage {which, moreover, is also subject to 
criminal penalties) cannot be considered as a pretext for exoneration 
from liability. 

To sum up, it may be said that under Italian law, liability for nuclear 
damage falls as a general rule upon the operator and that, in the case 
of carriage, the carrier is liable in place of the operator only if, and 
to the extent that, he provides the same guarantees as are required of 
the operator. The carrier is therefore a person liable only in certain 
eventualities, and his liability is substituted for that of the operator in 
a secondary and contingent manner. 

4. State intervention is governed by the fourth paragraph of Section 19, 
which provides that any nuclear damage not covered by the operator's 
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financial security shall be compensated by the State, for the portion in 
excess of such security, up to a maximum of 43,400 millions Lire. The 
last paragraph of Section 20 also extends this provision to include 
carriage covered by that Section, i.e. carriage that is authorised and 
for which the prescribed financial security has been provided. However, 
even in the case of unlawful carriage the State is obliged to intervene 
since if it does not do so for the carrier, it must do so for the operator. 
On the other hand, obviously the State has a right of recourse against 
the unlawful carrier. 

5. There is no provision in the Italian Act corresponding to that 
contained in Article 2 of the Paris and Brussels Conventions, in which 
the latter's respective territorial scope is defined. 

It is true that these Articles have givenrise to a number of doubts 
as regards their interpretation, but this does not alter the fact that they 
provide a basis on which possible disputes may be solved. However, 
it is always preferable that there should be a rule, even if it is expressed 
in rather vague terms, rather than that one should have to resort to 
general principles alone to fill a gap. 

This being said, it should be pointed out that the fourth paragraph 
of Section 19 limits State intervention to those cases where the damage 
gives rise to compensation under the Act but is not entirely covered by 
the operator's financial security. It follows from this that any intervention 
by the State of whatever kind presupposes initial liability on the part 
of the operator. In other words, the State can only intervene when the 
nuclear operator - or the carrier, in accordance with the provision 
contained in the last paragraph of Section 20 - is liable, and the damage 
to be compensated exceeds the 3,150 million Lire financial security. 
The liability is a subsidiary one, since by "damage giving rise to 
compensation under the Nuclear Act" there must be understood not only 
nuclear damage, but also damage for which under the said Act some 
person is held primarily liable to pay compensation (operator or carrier), 
In the second place the liability is conditional, since the State is required 
to intervene only once it is certain that the financial security provided 
by the operator, or the carrier, does not cover the whole of the damage 
caused by the incident. 

6. To solve the problem it is also necessary to take into consideration 
the provisions of Article 4 of the Navigation Code, under which Italian 
ships on the high seas are deemed to be part of Italian territory, It is 
no doubt unnecessary to recall that territorial waters are subject to the 
sovereign jurisdiction of the State, as provided in the first paragraph 
of Article 2 of the abovementioned Code, as is also subject to the same 
jurisdiction that area of sea lying within the limit of six nautical miles 
specified in the second paragraph of the same Article. On this subject, 

reference should also be made to the Geneva Convention on the Territorial 
Sea and the Contiguous Zone. 
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7, This being said, where the victim of damage is an Italian citizen or 
a legal entity of Italian nationality, it must be assumed that the Italian 
State is always obliged to intervene, If carriage is effected in a ship 
flying the Italian flag on behalf of an Italian operator and with the 
authorisation required by Italian nuclear law, whether the incident occurs 
within territorial waters or on the high seas, it must be regarded as 
having occurred on Italian territory and accordingly Italian law applies 
for territorial reasons, There may be some doubt in cases where the 
incident occurs in the territorial waters of another State, But we think 
it cannot be disputed that in this case also the Italian State is under an 
obligation to compensate for that part of the damage which is not 
covered by the financial security. The sovereign jurisdiction of a 
coastal State over its own territorial waters cannot exclude application 
of their national law in regard to citizens of another State, so that 

persons subject to Italian law will find in its internal provisions sufficient 
justification for calling upon the State to carry out its obligations. 

8, If carriage is effected in a ship flying a foreign flag on behalf of an 
Italian operator and such carriage has been authorised under Italian 
law, the answer will be otherwise, In the first place the suggestion must 
be rejected that this specific case is governed by the rule in the second 
paragraph of Article 25 of the preliminary provisions of the Civil Code, 
which lays down that non- contractual obligations are governed by the 
law of the place where the event giving rise to them occurred, This rule 
applies for the purpose of determining whether an obligation has arisen 
or not and may therefore be used to identify the law applicable to the 
relationship between the operator and the carrier, It cannot, on the 
other hand, be invoked to establish a subsidiary liability created by law 
which is not a direct form of non-contractual liability but a legal one. 
This consideration, by virtue of the principle of "focusing" of nuclear 
liability, may also exclude application of the normal rule for determining 
the law which will govern the relationship between an Italian citizen who 
has suffered damage and a foreign carrier authorised by the Italian State 
to carry nuclear substances, 

It might at first sight be assumed that, as a result of the considerations 
set forth above regarding the subsidiary and conditional nature of the 
liability of the State, the latter was required to intervene for the purpose 
of making good the inadequacy of the financial security whenever there 
existed a party primarily liable as a result of the application of Italian 
law. 

In testing the validity of this view, it must be remembered that 
Article 16 of the preliminary provisions of the Civil Code entitles a 
foreign citizen to claim the benefit of the civil rights granted to those 
who are subject to its provisions on condition of reciprocity, with a 
saving for any provisions contained in special enactments, But, even 
if State intervention is not to be regarded as a direct compensation to 
a foreign citizen because he is entitled to the benefit of the provisions 
in the same way as the Italian citizen who has suffered the damage, it 
must nevertheless be recognized that the foreign citizen would in fact 
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be rece1vmg a benefit if Italian law was held to apply: in other words, 
his liability would be limited to the amount of the financial security. 
In any case if one were to accept (and this appears to us the correct 
view) that the foreign maritime carrier acting on behalf of an Italian 
operator is entitled to his limitation, subsequent benefit can only be 
granted if the condition of reciprocity laid down by Article 16 as 
mentioned above, which constitutes a general principle of international 
law, is observed. 

The view which in our op1mon should prevail, even though perhaps 
with certain reservations, is that the Italian citizen can, in the specific 
case under consideration, obtain compensation from the Italian State 
only if the legislation of the State of the carrier's nationality provides 
the same treatment for an Italian carrier. 

9. As regards damage suffered by foreign citizens or legal entities 
a different solution cannot, in our opinion, be adopted according to 
whether the ship used for carriage is Italian or foreign. In other words, 
we think that this criterion of reciprocity cannot be considered outside 
the law of the flag. Indeed, the latter is the basis taken of subjecting 
a private ship to the exclusive and sovereign jurisdiction of a given 
State, but in the case with which we are concerned the problem is that 
of determining the limits of application of a specific law to foreign 
citizens, and it arises independently of'the place of occurrence of the 
event, In other words, the problem is the same in our view as the one 
which arises in the event of damage occurring on dry land which is 
part of the territory of the State, since even in this latter case the 
question has to be settled whether there are any limits to the obligation 
of the Italian State to compensate foreign citizens in respect of nuclear 
damage. 

In this case there can be no doubt as to the validity of the criterion 
of reciprocity above mentioned, since it would be contrary to our 
legislation if the Italian State were to compensate a foreign citizen for 
nuclear damage pursuant to an obligation contained in an Italian law, 
whereas in the converse case its own national would have no claim 
against the foreign State. The nuclear law contains no derogation from 
this general principle, and it is accepted that any such derogation 
would have to be an express one, Even if one were to recognize the 
possibility of implied derogation, there is none such in the Act of 1962, 
In support of this view reference may be made to the second paragraph 
of Article 5 of the Code of Navigation which, in respect of events 
occurring on board foreign ships in a place which is subject to Italian 
sovereignty declares that the ship's national law shall apply n·on 
condition of reciprocity". 

The only argument to the contrary is that which might be drawn 
from the existence of an authorisation by the Italian authorities, from 
which might be deduced the liability of the Italian State. But it is 
indisputable that an authorisation given by the public authorities, i. e. 
the cancellation of a prohibition against carrying on an activity which 
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a private individual could carry on if the prohibition in question did not 
exist, implies no liability on the part of the public service for the 
possible untoward consequences arising from the carrying on of the 
activity authorised. 

10. If, as we believe, the above is the interpretation to be given to the 
rules laid down by the Act of 1962 in regard to State intervention for 
compensation of damage arising from maritime carriage of nuclear 
substances, it only remains for us to conclude by hoping for early 
ratification of the Paris and Brussels Conventions. 

Therefore, problems which imply State intervention would be the 
same for Italy and for other countries that have ratified the abovemention
ed Conventions, so they could be solved in the best possible manner in 
a spirit of joint collaboration as well as in a spirit of solidarity towards 
other countries. 
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The maritime transport of radioactive materials has been a 
subject of great importance to the United States Government and to 
our nuclear industry for many years, From the very inception of our 
programme for the peaceful uses of atomic energy, we have gone to 
great lengths to encourage the growth and development of this new 
energy source both at home and abroad. 

In our role as a major supplier of enriched uranium to purchasers 
throughout the world, we have been obliged to give careful study to 
transportation problems, Our geographical location, with wide oceans 
on our eastern and western boundaries and to the south, has made 
maritime transportation of radioactive materials of peculiarly great 
significance, 

At the beginning, under our laws, atomic energy was a Government 
monopoly, Fissionable materials were in short supply and there was 
very little private demand, Our limited experience with this new 
energy source indicated its vast potential for injury and damage unless 
properly handled, Over the intervening years the technology has greatly 
expanded, We have recently changed our law to encourage wider use of 
atomic energy by permitting private ownership of fissionable materials, 
Today the atom is assuming an ever increasing role in industrial, 
agricultural, medical, and scientific applications so that our programme 
for its peaceful utilisation is very large. We have gained much knowledge 
and experience during this growth period, and have learned that with 
proper regulation and care, utilisation of atomic energy for a host of 
peaceful applications can be made safe and reliable, Our experience 
until now in the transportation of these materials across the oceans has 
for the most part related to the private shipment of material supplied 
by the Government. 

We have Agreements for Co-operation in the peaceful uses of atomic 
energy with 33 countries and two international organisations, These 
provide for the transfer abroad of approximately 500 thousand kilogrammes 
of uranium-235 contained in enriched uranium. Under our Atoms for 
Peace programme, announced by President Eisenhower before the 
United Nations in 1953, the United States is supplying special nuclear 
material to about 100 atomic reactors throughout the world. To date 
more than 20 thousand kilogrammes of enriched uranium have been trans
ferred abroad primarily as fuel for nuclear reactors, Moreover, our 
involvement in the transport of radioactive materials is not only for 
the purpose of supply of these materials at home and overseas, it 
extends to the reprocessing of irradiated material in Government and 
private facilities. In our estimation, this commerce in radioactive 
materials will increase very substantially over the next several years, 

Up until now, the bulk of fissionable materials furnished by the 
United States Atomic Energy Commission has been shipped in the form 
of finished fuel elements for reactors, intermediate products, and the 
basic materials supplied by Commission facilities, which are either 
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plutonium as metal or oxide or uranium hexafluoride. These materials 
are classified as: unirradiated materials and have a very low degree 
of radiation. On the other hand, after fuel has been used in a reactor 
for any length of time, it is classified as irradiated and usually has a 
high degree of radiation. 

As you know, even unirradiated material must be carefully packaged 
for shipment since, in the case of plutonium or enriched uranium, the 
configuration of a single package or the assembly of several packages 
might cause the creation of a critical mass while in transit. Irradiated 
material is, of course, a source of considerable danger because of the 
high degree of radiation emanating from the material and, therefore, 
it must in many instances be enclosed in heavily shielded casks of 
intricate design to attenuate the radiation and prevent contamination 
of the surrounding area. 

Because of the potential hazards involved in shipments of radio
active material, the United States Atomic Energy Commission has 
devoted very intensive efforts to the subject of safe transportation of 
these materials. These studies encompass such fields as development 
of techniques for safe handling of these highly toxic materials, manu
facture of effective and practical shielding materials, and design and 
construction of casks and other types of containers. As a result, the 
Atomic Energy Commission and other agencies of our Government 
bearing a responsibility for such transportation have established des
criptive standards and criteria and have issued detailed regulations 
relating to the handling, packaging, and shipment of this material. As 
a consequence of the care which has been taken with respect to regulating 
these shipments, we have enjoyed a very high safety record to date. 

The United States Coast Guard, which has responsibility for the 
acceptance of radioactive materials into U.S. ports and harbours, 
states that it does not believe that radioactive cargoes are inherently 
more hazardous than other types of dangerous cargoes. In fact it 
states that nuclear cargoes properly packaged are in most respects 
far more safe. However, since the initial applications of atomic energy 
were for military purposes and because of the inherent possibility of 
extensive damage which could arise from an accident in connection 
with such transportation, the public was at the outset somewhat apprehen
sive about permitting the shipment of radioactive materials through 
large population centres. The United States Atomic Energy Commission 
was obliged, therefore, to conduct an educational campaign to inform 
our own citizens with respect to transportation of these materials. This 
was particularly true since the export and import of radioactive materials 
from our ports and harbours require not only the concurrence of interested 
Federal agencies; it is also important to obtain the approval of local 
authorities and the support of business enterprises engaged in the trans
portation of cargo. Our educational programme was designed to put the 
situation into a proper perspective. This involved consultation with the 
local authorities and visiting them to explain the actual facts relating 
to such imports and exports. Descriptive literature relating to our 
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transportation standards, moving pictures showing the precautionary 
aspects of handling and shipping which were practised, and meeting with 
local officials and businessmen in which explanations were given and 
questions were answered formed important features of this educational 
programme. As a result, we have been able to open 46 ports and 
harbours along the coasts of the United States to this traffic. This 
highly successful outcome has been possible because of the great and 
obvious care taken by the United States Government to advance the 
safety of such transportation. 

Now let me turn more specifically to the actual contractual arrang
ements made by the United States Atomic Energy Commission in 
connection with the distribution and return of radioactive materials as 
part of our international atomic energy programme. As indicated above, 
we sell large quantities of enriched uranium not only to fuel research 
and power reactors throughout many parts of the world but we also 
provide uranium, thorium, plutonium and other materials for laboratory 
research. In addition to such sales, we lease substantial quantities of 
these materials for certain research projects although our leasing 
programme is diminishing as more transfers take place through sales 
or toll enrichment. 

Toll enrichment is the term we apply to a uranium enrichment 
arrangement under which the purchaser of this service provides the 
basic commodity known as feed material to us. It consists of natural 
uranium or depleted enriched uranium recovered from previous uses. 
This feed material is then processed in our gaseous diffusion plants 
for the production of enriched uranium. In other words, in theory we 
perform a service on the feed material and return the enriched product 
to the customer. Actually, the enriched product delivered may not be 
derived from the specific .feed material supplied. 

The nuclear materials distributed by the United States Atomic 
Energy Commission primarily consist of enriched uranium and pluto
nium. The Commission generally does not distribute natural uranium, 
which is an activity left to private industry. The aforementioned fission
able materials are produced in facilities owned by the Atomic Energy 
Commission. Delivery to domestic .customers has been made typically 
f. o. b. the AEC production plant. This practice reflects usual commer
cial procedure between supplier and consumer with respect to the sale 
of many products. It accordingly was readily accepted by our domestic 
users who form the bulk of those with whom the Commission does 
business. Under AEC domestic practice, delivery at plant site applies 
not only to the sale and lease of fissionable materials, but also to the 
chemic:al processing of irradiated fuel which has been used in a reactor. 
In these cases, delivery by the reactor operator of the irradiated 
material in the fuel elements is made at the U.S. Atomic Energy 
Commission chemical processing plant. The same procedures apply 
with respect to toll enrichment services performed by the Commission. 
Here delivery of the feed material is made at the enrichment plant by 
the party seeking the service and the enriched uranium is delivered to 
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him also at the enrichment plant. In all these cases, risk of loss and 
assumption of liability with respect to the material is upon the party who 
has possession or control. Accordingly, it shifts at the time of delivery 
and is at that point undertaken by the party to whom delivery is made. 

The same pattern of assumption of risk applies with respect to U.S. 
Atomic Energy Commission international transactions. Under United 
States law and long established policy the Commission has tried to 
accord the same treatment to our foreign customers of these ra.dioactive 
materials as we do to our own nationals, without favouritism or discrimin
ation. Also, we have been carefu.1 that in our treatment of foreign 
customers we do not discriminate against our own domestic users of these 
nuclear materials. Accordingly, in our contractual arrangements for 
the distribution of radioactive materials for foreign users we have 
transferred risk of loss and assumption of liability to these parties at 
the point where the materials leave the Commission plant. In foreign 
toll enriching contracts, as with domestic toll enriching contracts, the 
customer bears liability for the feed until delivery to the production 
plant and for the enriched product after delivery to him at the plant. 
In cases of chemical processing, the shipping party bears the risk for 
the irradiated materials until they have reached the plant to which 
they are being sent for treatment. I, of course, am not alluding to 
other possible liabilities between the parties arising by contract and 
relating to such matters as product specifications and the like. 

Therefore, if a foreign party purchases or leases fissionable 
material distributed by the Atomic Energy Commission, the risk as 
between the parties is on him after the material leaves the production 
plant; this is, during shipment across United States territory, while 
on the high seas and until it reaches its destination. He also bears the 
same responsibility during transit of material provided as feed or 
returned for chemical processing. 

There is, however, a very significant exception to this assumption 
of liability by the private user. The far reaching protection afforded 
under our Federal law by the Price-Anderson Act with respect to third 
party liability for nuclear incidents applies to all direct shipments to 
or from these Atomic Energy Commission production plants while in the 
course of transportation within the territorial limits of the United 
States. This protection, which is granted indiscriminately irrespective 
of whether the ultimate destination of the material is a domestic or 
foreign location, is, of course, very important. It tends to reduce the 
risk within the United States to that involved in the transportation of 
commercial materials that do not have in them the inherent risk of 
serious damage. It can, therefore, be claimed that this type of shipment 
of radioactive nuclear materials in the United States is no more risky 
or burdensome than normal freight of other commercial items. 

A brief explanation of certain features of the Price -Anderson Act 
would be pertinent at this point. It requires private licensees who 
operate in the United States atomic reactors and factories for the 
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chemical processing of enriched uranium to provide insurance against 
atomic risks through insurance or other financial means. The Atomic 
Energy Commission thereupon indemnifies the operator against claims 
for legal liability for nuclear incidents in excess of the amount of 
financial protection required up to a ceiling of $500 million. Similar 
indemnification is provided for Commission contractors of such facilities 
although the latter are not required to provide the private financial 
protection that licensees are called upon to supply. The aggregate 
financial coverage of $500 million or more as above indicated is also 
the ceiling of liability for a nuclear incident under United States law. 
Thus, in these cases all liability established under applicable United 
States law with respect to a facility so indemnified is payable either 
from the required private financial security, usually insurance, or 
from the governmental indemnity. This indemnity is reflected in an 
agreement made by the United States Atomic Energy Commission with 
the facility operator. Under this agreement not only is the facility 
operator indemnified but all other parties who are liable for injury or 
damage occasioned by a nuclear incident under applicable law are 
also indemnified. However, these other indemnified parties are not 
required to carry additional insurance against nuclear risks. This 
protection extends to all direct shipments to and from the indemnified 
facility in connection with the business conducted at the plant so long 
as the incident takes place within the territorial limits of the United 
States. 

There are a few limited exceptions to this coverage. Claims under 
State or Federal workmen's compensation acts of employees of persons 
indemnified, at the site and in connection with the activity, are not 
covered, and claims arising out of an act of war and certain damage 
to property at the site are also excluded. 

Even though the protection relates to all legal liability under 
applicable law, by recent legislation the law was broadened by extending 
its coverage with respect to so called "extraordinary nuclear occurrences 
involving situations where substantial damage has been incurred. In 
these cases the indemnified operator may be required to waive any 
issue or defense as to conduct of the claimant or fault of persons 
indemnified. Accordingly, for such extraordinary nuclear occurrences 
the substantial equivalent of absolute liability is provided. It should 
be made clear, however, that there is wide support among lawyers 
for the view that even in the absence of such legislation, most American 
courts would apply a regime of absolute liability in the event of a 
nuclear incident. Under these circumstances it is clear that those who 
acquire special nuclear material from the United States Atomic Energy 
Commission and ship it directly to a foreign destination have a very 
high degree of protection against third party liability while the material 
is transiting the United States. 

This coverage does not reach the situation where a nuclear incident 
occurs on the high seas and is caused by radioactive materials which 
are being shipped either to or from our shores. We have, however, 
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given serious consideration to this matter recognising the problems 
entailed by it. The Atomic Energy Commission believes there is merit 
in having legislation providing protection for maritime shipment of 
radioactive nuclear materials to and from our country and, therefore, 
has asked the Congress of the United States to give favourable consider
ation to a legislative proposal recently submitted to the Congress. 

The proposed measure would authorise the Atomic Energy Commission 
to enter into additional agreements of indemnification with its licensees 
and contractors engaged within the United States in activities under 
Price-Anderson indemnity agreements. The additional agreement would, 
in general, indemnify the licensee or contractor and others who are 
covered by the agreement from liability arising from nuclear incidents 
in the course of transportation of certain nuclear materials to or from 
the site of such activities on a vessel of United States registry and 
outside the territorial limits of the United States or any other nation. 
In other words, the indemnification protection afforded by United States 
law under the Price-Anderson Act would be extended with some 
qualifications. 

You will recall that direct shipments to or from a Commission 
fissionable material production plant are covered by private security, 
if required, plus governmental indemnification protection. The proposed 
law would extend this coverage. 

It would also depart from the usual Price-Anderson coverage in a 
number of ways. With respect to the categories of nuclear incidents 
covered, it relates only to those occurrences which arise out of the 
transportation of source, special nuclear, or by-product material. 
The ·indemnified incidents would be limited to occurrences on vessels 
of United States registry; insofar as the location of the occurrence is 
concerned, it would be confined to those which take place in the course 
of such transportation and outside of the territorial limits of the 
United States or any other nation. In other words, the law would be 
applicable to incidents on the high seas or within an international area 
not under the jurisdiction of any one nation. 

The occurrence, in accordance with the present definition of 
nuclear incident under our existing legislation, must cause within, 
or outside the United States, bodily injury, sickness, disease or death or 
or loss of, or damage to, property or loss of use of property arising 
out of, or resulting from, the radioactive, toxic, explosive or other 
hazardous properties of source, special nuclear or by-product material. 

As indicated above, under the Price-Anderson regime the coverage 
of the Act applies to the person with whom the Atomic Energy Commission 
has executed an agreement of indemnification together with all other 
persons indemnified. As the system operates domestically, a person 
indemnified is anyone who may be liable under applicable law. However, 
with respect to the proposed extension of the law, the term "person 
indemnified 11 would be limited to the one with whom an indemnity 
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agreement is executed (in other words, the licensee or contractor 
involved) plus any other person who may be legally liable by reason of 
certain activities he conducts within the United States. These vvould 
include, for example, the domestic cask designer or manufacturer or 
a stevedore in an American port. In addition, it would apply to people 
on board the vessel transporting the nuclear material while it is on 
the high seas such as a member of the crew or to someone who may be 
liable in connection with his ownership or operation of the vessel. 
Another category of person covered would be one who has his principal 
place of business in the United States or who is the agent or employee 
of such other person. An employee of an American cask manufacturer 
supervising the loading or unloading at the foreign port is an exa=ple. 

Certain kinds of liability are excluded from coverage under the 
proposed extension of the indemnity system. Comparable to the 
domestic approach under which the transporting vehicle is not 
covered, the indemnity would not cover the vessel transporting the 
nuclear material, its equipment fuel and stores. These, as you 
know, may be covered by available hull insurance procured on the 
commercial market. Also, the nuclear material being transported 
together with its containers would not be covered. 

The limitation of liability would be $ 100 million together with the 
amount of financial protection required, provided that the aggregate 
liability would not exceed $115 million. The financial coverage would, 
in keeping with the Price-Anderson approach, consist of any private 
financial security required, usually in the form of insurance of $15 
million which the Commission may increase or decrease taking into 
account available insurance at reasonable rates, together with the 
governmental indemnity not in excess of $ 100 million provided that 
the Government indemnity would be reduced to the extent that the 
private coverage exceeds $ 15 million. 

This arrangement is in many respects similar to the system 
supported by the Signatories to the Brussels Convention Supplementary 
to the Paris Convention on Third Party Liability which raises the 
ceiling of coverage under that Convention. It is impossible to forecast 
the fate of proposed legislation. The Congress will of course give the 
matter careful consideration. The fact that the risks associated with 
the ocean transportation of these radioactive materials will be subjected 
to the analytical scrutiny of deliberations in the Congress is in itself 
encouraging to those who are concerned with this problem. 
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International conventions on third party liability in the field of 
nuclear energy contain provisions to ensure that the carrier of nuclear 
material does not bear liability for damage caused by nuclear material 
in course of carriage by him, In its legislation implementing these 
conventions, the United Kingdom has exercised the options open to it 
under them in a manner favourable to carriers, It has also made 
further provision, going beyond the Conventions, which has the effect 
of giving carriers additional protection. ( 1) 

1. Discussions of the legal position of the carrier of nuclear material 
often tend to concentrate on the extent to which he may suffer loss in 
the event of an incident involving nuclear material carried by him, 
whether by reason of his becoming liable to pay damage to a third party 
or because of damage to his own property. Discussions in such terms 
are liable to give the impression of serious vulnerability, and it is 
therefore important to keep them in perspective by bearing in mind the 
extent to which the Paris Convention (2) on third party liability protects 
carriers, The scale of protection available is indeed such that the risk 
of a carrier's suffering any ultimate loss can be regarded as marginal, 
and certainly as insufficient to justify the development of any general 
practice of seeking indemnities outside the Convention system. This is 
equally true whether the carrier is operating entirely within the boundaries 
of a single Convention country, or whether he is undertaking international 
carriage. 

2. The first, and fundamentally the most important, protection given 
to the carrier operating within the Convention system -that is, carrying 
nuclear material for which a nuclear operator within a Convention 
country has responsibility - is that conferred by the principle of the 
"channelling" of liability for damage, as set out in Article 3 of the Paris 
Convention. In relation to the carriage of nuclear material, this 
principle imposes on the operator an exceedingly wide liability to meet 
damage caused by nuclear material for which he is responsible. To 
succeed in a claim against an operator it is necessary to establish only 
the fact of the accident, and the damage, together with the causative 
link between them, but not any negligence on his part in connection with 
the accident. Where this has been done, the claimant has the further 
advantage that financial arrangements will have been made to ensure that 
claims within the Conventions are met, In practice, therefore, in the 
event of an accident involving nuclear material in transport, all the 
advantages for any claimant would lie on the side of establishing a 
claim against the operator. This is the position in the United Kingdom 

(1) In this paper "carrier" does not include the special carrier who, 
under the provisions of the Conventions, may in certain circumstances 
undertake the liability imposed by those Conventions on an "operator". 

(2) This paper is written in relation to the Paris Convention, as the 
one so far in force, See paragraph 13 as to the Vienna Convention. 
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under the provisions of the Nuclear Installation Act 1965. With such 
provisions, it would seem unlikely that any claimant in a position to 
claim against the operator would ever waste time and money in suing a 
carrier under the provisions of non-nuclear law, where he would have 
to establish negligence to succeed. 

3. A prudent carrier will, of course, be concerned as to his position 
should a claimant nevertheless choose to proceed against him, instead 
of pursuing a claim against the operator in the Courts of a Convention 
country. One example of this possibility is that a carrier may be made 
to pay compensation under maritime Conventions, as envisaged in Article 
6(b) of the Paris Convention. Another possibility is that damages would 
be awarded in a non-Convention country. In either case, the provision 
of Article 6(d) of the Paris Convention would protect the carrier to the 
extent of giving him by subrogation the rights (up to the amount paid) 
against the operator, of the person to whom he has made payment. This 
right of recourse would be underwritten by the financial provision 
required by the Conventions. In the United Kingdom, the Nuclear 
Installations Act 1965 provides for this. 

4. Although these two strong lines of defence exist, the carrier needs 
to consider how far he is protected within the Convention system against 
the following events:-

(a) that some particular claim, though arising from an accident 
involving nuclear material in transport, will be such as to be 
outside the provisions of the Conventions, either because of the 
nature of the damage or because of the place where the incident 
happened, or where the damage was suffered; and 

(b) that when a right of recourse is exercised, or when a direct 
claim by the carrier is made, there will be other claims on the 
financial provision and in consequence not enough money will be 
available to reimburse the carrier in full. 

A closer inspection of these two possibilities suggests, however, that 
the risk involved under the Convention system is likely to be small. 

5. Probably the most important possibility within the first class 
mentioned in paragraph 4 is that of damage to the means of transport 
itself. Under the provisions of Articles 3(a)(ii)2 and 7(c) of the Paris 
Convention damage of this sort is not covered by the Convention 
arrangements unless the State of the operator concerned has opted by 
legislation to include it. If this option has not been exercised, the 
carrier is indeed at risk. This problem will not, however, arise in 
connection with the carriage of nuclear material for a United Kingdom 
operator, for in the Nuclear Installations Act 1965 the option has been 
exercised. From the point of view of carriers, it is obviously desirable 
that Convention countries generally should also exercise it. It is also 
in the interest of operators that this should be done, for the availability 
of compensation for damage to the means of transport must tend both 
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to facilitate tlle carriage of nuclear material and to discourage the practice 
of seeking protection over and above the provisions of the Convention 
system. It is notable. that Euratom recommended in July 1966 that its 
Member states should exercise the option. 

6. Another possibility is that of claims for consequential damage - that is, 
claims not for physical injury or damage to persons or goods, but for 
losses which arise indirectly because; for example, some person haa 
lost earnings following an injury; or has lost profits because of the non
delivery of goods following damage; or, in the case of a carrier, has 
temporarily been unable to use a ship or other means of transport. 
The United Kingdom legislation regards this sort of claim as outside 
the Conventions and there could therefore be no recourse under it 
against the operator concerned. This sort of problem might at first 
sight seem to provide some need for indemnities to protect the carrier. 
It can be argued, however, that this is not the right view. Consequential 
damage arising from nuclear damage seems no different in its intrins.ic 
nature from consequential damage arising from any other kind of accident, 
such as a fire, or an explosion, or some mishandling of goods. In 
each case the result of the accident is inability to pursue a profitable 
activity. It seems reasonable to argue that where this result stems 
from nuclear damage it is nevertheless one of the normal risks of trade, 
and should be provided for in the same way as these other risks. 

7. If the nuclear matter in question is "excepted matter" - that is, 
matter which, because of the minimal nature of its nuclear hazard, 
falls within the special exemptions made by the ENEA Steering Commit
tee and the IAEA Board of Governors then again claims arising in 
respect of it would be outside the Convention. The carrier's risk of 
loss in such circumstances seems, however, to be theoretical since by 
definition the nuclear hazard should be negligible. 

8. The last possibility in this category is that the accident will occur 
in the territory of a non-Convention State or, though occurring elsewhere, 
will cause damage within the territory of such a State. Article 2 of the 
Paris Convention provides that the Convention shall not apply to such 
damage, unless the legislation of the operator's State provides otherwise. 
This may seem at first sight to be a c.onsiderable problem for the carrier, 
but he is in fact substantially protected by the provisions of Article 6{e) 
as he has his principal place of business in a Convention country. He 
is then entitled in effect to recover from the operator what he pays out 
in respect of the type of damage provided for in the Convention, but 
without the limitation imposed by Article 2. Again, therefore, the risk 
to which a carrier within the Convention system is exposed seems in 
practice to be more apparent than real, This protection is provided for 
in United Kingdom legislation. 

9. The protection given to the carrier against this type of risk will be 
improved to the extent that individual countries exercise the option open 
to them under Article 2 and apply the Convention rules to incidents 
occurring, or damage suffered, in non-Contracting territories, The 
United Kingdom has exercised the option in part. The effect of 
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Sections 7(2)(b), 12(1)(a) and 13(1) of the Nuclear Installations Act 1965 
is to extend the direct liability of United Kingdom operators to damage 
caused by nuclear accidents (which in this context means accidents in 
transit) occurring within the territory of non-Convention countries, 
though not to damage incurred in such territories whether the incidents 
occurred there or elsewhere. This reinforces the protection available 
to carriers, and has the effect of putting a non-Convention carrier of 
United Kingdom nuclear material in nearly as good a position as a 
Convention carrier in respect of damage caused by accidents in non
Convention countries. The legislation (Section 13(2) of the Act) gives 
extra protection to British shippers. In their case, it extends the United 
Kingdom operators" liability so as to cover nuclear damage suffered by 
British ships or aircraft, and persons or property on them (whether 
British or not) within the territory of a non-Convention country. The 
protection of the British carrier thus seems to be complete in respect 
of this particular element of risk. 

10. The event mentioned in paragraph 4(b) above - that there will be 
insufficient money to meet claims -again seems on examination to be 
more apparent than real. The degree of risk run by the carrier depends 
on the amount of money which is in principle available. The minimum 
amount of cover required to be made available under the provisions of 
the Paris Convention is the equivalent of 5 million European units of 
account. Notwithstanding the fact that some commercial insurance is 
granted on a"per voyage" basis, the Paris Convention in principle 
requires Contracting States to ensure that this sum at the minimum is 
available "per incident". This minimum sum was set as being 
reasonably likely to cover the damage arising from an incident at a 
commercial reactor. It does not seem feasible that there would be any 
appreciable risk of its being outrun by the consequences of a transit 
accident, since in transit much smaller quantities of material are 
likely to be at risk. 

ll. To the extent that there is a risk of outrunning the compensation, it 
reduces rapidly as the amount of financial cover available is increased. 
A point of importance to the carrier here is that the option given by 
Article 7 (c) of the Paris Convention option is subject to the limitation 
that inclusion of the means of transport must not reduce the liability 
of the operator towards other claimants to less than 5 million units of 
account. This is an extra reason, from his point of view, for saying 
that it is desirable for the financial provision available to be well 
above the minimum envisaged by the Paris Convention. The United 
Kingdom basic liability provision is £5 million per incident, The 
Nuclear Installations Act 1965 goes beyond this, however, to provide 
that where claims are made within the jurisdiction of the United 
Kingdom Courts and exceed this figure, provision for meeting them up 
to a limit of £43 million per incident will be available from public funds. 
Should claims exceed even this figure, the Act contemplates that they 
will be met in some way determined by Parliament. This provision as 
to availability of public funds is applied to damage to the means of 
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transport (if that damage exceeds the equivalent of 5 million units of 
account) by Section 16(3)(d) of the Act. The £43 million figure also 
applies when claims are made in the jurisdiction of any other Convention 
country if the law of that country also provides for a £43 million limit, 
This provides for the implementation of the Brussels Supplementary 
Convention when that comes into force. At that point, the protection 
of shippers within the Convention system will be most extensive so far 
as any risk of outrunning compensation is concerned, 

12. A further protection for carriers arises from the Convention 
provision that liability is not to arise (with the exceptions referred to 
above which are made to cover the various maritime Conventions) 
outside the Convention system. The implication of this is that judgments 
obtained in non-Convention countries in respect of nuclear liabilities 
should not be enforceable in Convention countries. The United Kingdom 
legislation contains provision to give effect to this (Section 17(5) of the 
Nuclear Installations Act 1965) and does not allow a foreign judgment 
to be enforced (except for a maritime Convention judgment) if it relates 
to damage within the scope of the Convention and was obtained in a non
Convention. country. This provision is not yet in force, because of the 
need to negotiate amendments to Reciprocal Enforcement of Judgment 
Conventions, When it is in force, however, it will provide important 
additional protection for carriers, though only, of course, in respect 
of assets which are outside the jurisdiction of the courts of the non
Convention country concerned. 

13, What has been said above has been related to the Paris Convention, 
as the only one so far in force. A careful study of the position of 
carriers under that system shows that they are very well protected 
against the risk of having to pay damages for nuclear accidents, and it 
is difficult to see any need for them to seek supplementary protection 
by way of privately negotiated indemnities, The situation would be the 
same in principle within the Vienna Convention, save that Article IX(Z)(a) 
of that Convention has not quite so wide an effect as the combination 
of Article 6(d) and (e) of the Paris Convention. 

14. The difficulties of substance that arise for carriers are to be found 
when they operate outside the Convention system by carrying nuclear 
material for an operator in a non-Convention country. To provide 
against these difficulties complex indemnities may well be required. 
The most satisfactory solution, however, would seem to lie in the 
world-wide ratification of the nuclear Conventions. 
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The authors of the Paris Convention of 29th July 1960 on Third 
Party Liability in the Field of Nuclear Energy and the Vienna Convention 
of 21st May 1963 on Civil Liability for Nuclear Damage, were concerned 
with channelling third party liability in this field on to one person only, 
the operator of a nuclear installation. The aim of this channelling was 
twofold. The first aim was to point out to a person claiming damage 
from a nuclear incident the person from whom he must claim compensation, 
The second was to enable easier and less onerous cover for the liability, 
if only by avoiding the same risks being covered by several insurances. 

The principle of channelling liability on the operator of an installation 
made it necessary to settle the problem of determining the liable operator 
in the case of the carriage of nuclear substances between two installations 
operated by different operators. The Conventions tried to settle the 
difficulty as precisely as possible, under Article 4(a) and (b) of the 
Paris Convention and Article II(l)(b) and (c) of the Vienna Convention. 
It is not necessary to discuss the provisions of these two Articles here 
since they are designed to exonerate the carrier from all liability. It 
is enough to note that only one of the two operators in question can be 
liable, either as a result of taking nuclear material in charge or under 
a contract. It is, however, interesting to note that the contractual 
arrangements between two operators as to liability are binding on 
injured persons. In practice, in the matter of non-contractual third 
party liability, it is unusual for contracts between two parties to be 
binding upon third parties who are strangers to the contract. 

It would have been possible to make the carrier liable in every case 
for incidents arising in course of carriage. The Conventions were 
unwilling to go as far as that, and have merely recognised the substitution 
of the carrier 1 s liability for the operator 1 s liability in certain conditions. 
It is important in the first place to look at the exact wording of the 
Conventions on this point. 

Article 4(d) of the Paris Convention specifies: 

"A Contracting Party may provide by legislation that, under 
such terms as may be contained therein and upon fulfilment of the 
requirements of Article lO(a) a carrier may, at his request and 
with the consent of an operator of a nuclear installation situated in 
its territory, by decision of the competent public authority be liable 
in accordance with this Convention in place of that operator. In 
such case, for all the purposes of this Convention, the carrier shall 
be considered, in respect of nuclear incidents occurring in the course 
of carriage of nuclear substances, as an operator of a nuclear 
ins·taUation on the territory of the Contracting Party whose legislation 
so provides." 

Article lO(a) deals with the obligation to cover the liability. 
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The corresponding provisions of the Vienna Convention are found 
in Article II(2): 

"The Installation State may provide by legislation that, in 
accordance with such terms as may be specified therein, a carrier 
of nuclear material or a person handling radioactive waste at his 
request and with the consent of the operator concerned, be designated 
or recognised as the operator in the place of that operator in respect 
of such nuclear material or radioactive waste respectively. In this 
case such carrier or such person shall be considered for all the 
purposes of this Conventionas an operator of a nuclear installation 
situated within the territory of that State". 

It will thus be seen that the conditions laid down by these instruments 
for the substitution of the carrier's liability are very precise. This 
is because the problems raised by this substitution are very delicate, 
particularly since it may have consequences on other provisions of the 
Convention, such as the inclusion of the damage to the means of transport 
among the compensable damage. 

At the outset of this survey we should like to indicate its limits. We 
are not concerned with comparing the liability of carriers, particularly 
maritime carriers, with the special liability relating to nuclear energy, 
but merely to indicate the conditions under which the carrier may be 
liable under the Paris and Vienna Conventions and his obligations in 
the event of such liability. We shall also suggest for discussion a 
partial solution to the problem. 

The conditions governing the transfer of liability from the opera tor 
to the carrier are numerous and each of them constitutes a limitation 
on use of the system. 

However, as these conditions are almost identical in both the Paris 
and Vienna Conventions, they can be arranged so as to fall into place 
around a few general principles. 

The transfer of liability is merely optional 

To make such substitution possible there must be a specific 
provision to that effect in the legislation of the State concerned. 

This would appear to be a fairly easy condition to meet. Some 
countries, such as France, have already taken steps in this direction • 

. But if it is desired that international trade in radioactive substances 
should develop and that specialised carriers should be able to operate 
in a number of countries, it is necessary that all the Signatory States 
to the Conventions should adopt the same position. 

It has to be realised that provision for this right of substitution has 
to be made not in the legislation of the carrier's country but in that 
of the operator's country. 
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Thus a specialised carrier will be able to engage in transport 
operations under the nuclear conventions only on behalf of a consignor 
or a consignee whose country has made provisions in its legislation 
for transfer of liability. 

Here, then, is a first limitation on use of this method. 

In our view it would have been easier, either to provide that such 
substitution of liability should be automatically possible without the need 
for express provision in the legislation of the Contracting Party concerned, 
or, at the very least, to provide that it should be for the carrier's 
country to make such transfer possible. 

Once this difficulty has been disposed of, however, a greater one 
arises which derives from the very concept of substitution. 

This is the need for at least three people for every transport 
operation: 

first there must be a carrier able and willing to undertake such 
liability; 

secondly either the consignor or the consignee must be an operator 
who is willing to transfer his liability; 

finally the State must give its consent to such transfer. 

It is of course conceivable that these various agreements could 
be given in advance and not for each transport operation. This is 
particularly so where the State is concerned, But it must be clearly 
understood that it is not the State having jurisdiction over the carrier 
but that having jurisdiction over the operator which has to give its 
agreement to the transfer of liability. 

It is doubtful whether that State would give in advance a blanket 
approval to an operator allowing him to transfer his liability to any 
carrier, who might in an extreme case be a national of a country which 
is not a party to the Paris and Vienna Conventions. 

It should not be overlooked that transfer of liability to the carrier 
still leaves a financial risk to be borne by the State having jurisdiction 
not over the carrier but over the original operator, either as a surety 
or as a provider of additional compensation. 

It is thus probable that for each transport operation involving 
radioactive substances it will be necessary to obtain the agreement of 
all three parties (except perhaps in the case of operations involving the 
same three persons). 

But it is to be feared that any given transport operation will involve 
not three persons but many more. 
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Mr. Deprimoz very appropriately quoted the case of group 
consignments despatched by several different operators. This is a 
method which, given the high value of radioactive substances in relation 
to their small volume, is likely to develop where sea carriage is involved. 

In such event if it is desired to transfer liability to the carrier, it 
will be necessary to obtain for each transport operation as many different 
agreements as there are operators concerned and in particular as many 
agreements as there are different States involved. 

But having accomplished these administrative formalities, is 
substitution of liability always possible? We think not. Here again we 
find a limitation to the use of the system of substitution, which derives 
from the concept of substitution itself. 

An operator can only transfer his liability to the extent that he is 
himself liable within the meaning of the Conventions. 

This may not be the case when the nuclear substances come from or 
are consigned to a country which is not a party to the Paris or Vienna 
Conventions. 

It may also not be the case as regards nuclear substances which are 
excluded from the scope of application of the Conventions, either because 
they are ores, concentrates, or natural uranium, or because the quantities 
involved are less than any minimum which may have been laid down. 

It may finally not be the case when nuclear substances come from 
or are consigned to an installation which is not deemed a nuclear installation 
within the meaning of the Conventions (research laboratories for instance). 

In all these cases it is certain no doubt that carriage can only be 
effected under a system other than that laid down in the nuclear conventions. 

This leads us to put forward the fourth limitation on use of the concept 
of substitution: this is the co-existence of two systems of liability. 

For various reasons which we have examined, a carrier, though 
desiring to do so, might not be able to effect all his transport operations 
concerning nuclear substances under the terms of the nuclear conventions: 

either because the despatching operator or the receiving operator 
is unwilling or unable to permit it; 

or because the State having jurisdiction over such operator has 
not made appropriate provision therefor in its legislation, or does 
not authorise it at the time of carriage; 

or again because, as we have just seen, the nuclear substances 
are outside the scope of application of the nuclear conventions. 
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The carrier who desires to specialise in the carriage of nuclear 
substances must therefore always bear in mind that he may be held liable 
under two different systems of liability. He must accordingly havetwo 
different types of insurance. 

But there is worse to come: the two systems may even exist side 
by side in regard to one and the same transport operation. 

As we have seen, group consignments despatched by several different 
operators are far from being a theoretical exercise. 

It would be quite extraordinary if all the packages so despatched 
came from or were consigned to operators governed by the Paris or 
Vienna Conventions. It is much more likely that some of the nuclear 
substances involved will travel under the system of the nuclear conventions 
and some under the ordinary system of third party liability. 

In case of an incident under these circurnstances, those suffering 
damage {and the lawyers, courts and insurers involved) will have to face 
serious legal problems. 

In order to discover what system of compensation applies, and what 
court has jurisdiction, it will first be necessary to determine which 
were the substances that caused the incident. 

In the face of all these difficulties, it is permissible to wonder 
whether the system· chosen, namely that of substitution of liability, is 
really the best. One may even wonder whether it will be used in practice. 

We think another means might have been found for applying to the 
carrier the benefit of the nuclear conventions. 

This would have consisted simply in authorising the carrier to assume 
such liability directly, by reason of the activity in which he is engaged 
and not by way of the consignor or consignee. 

Such a system would not provide a panacea. It concerns only a small 
number of carriers, but in our view, it would offer many advantages 
precisely insofar as it would avoid the difficulties that we have shown to 
to exist under the system of substitution of liability. 

It would have the advantage that authorisation would be granted by 
the State having jurisdiction over the carrier, i.e. the State which is 
best placed to judge whether the carrier has the technical and financial 
ability to assume the liability specified in the nuclear conventions, and 
not by a State {that of the operator) which may have no knowledge of 
the carrier's ability. 
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On the other hand, it is of course the carrier's State which would 
have to compensate the victim in case of the carrier's failure to do so, 
or provide supplementary compensation under the Brussels Convention. 

Such a system would have the further advantage of enabling authorisation 
to be given for a long period, regardless of the transport operations to 
be effected, and of no longer requiring the agreement of three parties 
or more for each operation. 

This formula could also be used in all cases of carriage of nuclear 
substances, since the carrier {being deemed an operator) would not be 
dependent, for the purpose of bringing himself within the terms of the 
nuclear conventions, on the legal position of his consignor or consignee 
vis-a-vis those Conventions. 

Any possible co-existence of two systems of compensation would 
thus be abolished. 

The only system remaining applicable would be that under the Paris 
or Vienna Conventions, even if the substances concerned came from or 
were consigned to an installation not deemed to be a nuclear installation. 

One may even assume that substances normally excluded from the 
scope of nuclear conventions - small quantities, radioisotopes, natural 
uranium - could be carried under the same system. It would suffice 
to proceed by way of analogy with the provisions of Article 3{c) of the 
P-aris Convention, which permits the inclusion of any damage which 
arises out of or results from ionizind radiations emitted by any source 
of radiation inside the nuclear installation. 

This system - which consists in making the carrier directly liable 
under the nuclear conventions - thus appears to offer considerable 
advantages. 

But, even supposing it does offer such advantages and that there are 
no disadvantages - and this remains to be proved - it will still be neces
sary, in order to apply it, to amend the conventions which have only 
just come into force. 

We readily admit this and would not be the ones to ask for the 
nuclear conventions to be put in question once more. We are merely 
saying that if, for other reasons which might emerge during this 
Symposium, it appeared necessary to make a few improvements to the 
conventions, advantage should be taken of this to introduce this slight 
amendment. 

Nevertheless, we do not wish it to be thought that we have described 
a problem which can only be solved, if at all, in the long term and in 
the last resort only concerns a few people. We consider that the beginning 
of a solution is already to be found among the legal armoury provided by 
by the Paris Convention, and is perhaps in the hands of the Steering 
Committee of the European Nuclear Energy Agency. 
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Under Article l{a)(ii} of the Paris Convention: 

"Nuclear installations" means reactors ... etc; "and such 
other installations in which there are nuclear fuel or radioactive 
products or waste as the Steering Committee of the European 
Nuclear Energy Agency shall from time to time determine 11 • 

I do not think that ENEA would be putting an unjustified interpretation 
on the word "installation" if it were to apply it to the fixed or moveable 
equipment belonging to a carrier specialising in the carriage of nuclear 
substances. 

The word "installation", at least in French, has never been limited 
to immoveables. 

It means "all objects, appliances, buildings, etc. installed with 
a view to a specific use". 

We think therefore that the ENEA Steering Committee could itself 
take action along these lines, since this body is empowered, under 
Article l{a}(ii) of the Paris Convention, to add if appropriate to the 
list of nuclear installations. 
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The implementation of the International Conventions on third party 
liability in the field of nuclear energy will leave certain problems 
confronting operators of nuclear installations concerned with the 
international carriage of nuclear substances. ( 1) 

INTRODUCTION 

1. The main advantages of the Paris and Vienna Conventions from the 
viewpoints of operators of nuclear installations, are that their third 
party liabilities in respect of damage resulting from a nuclear incident 
are limited under the Conventions and that the limits of liability as 
established by their national laws in accordance with the Conventions, 
are respected by other Contracting States. These aspects of the 
Conventions are of particular importance to operators who are concerned 
with international consignments of nuclear substances. Furthermore, 
since the Conventions provide for all third party liability for damage 
resulting from a nuclear incident to be channelled to the liable operator, 
there should be no need for operators from Contracting States to give 
indemnities to carriers or any other persons concerned with the consignment 
of nuclear substances to or from nuclear installations provided 
that the nuclear substances are transported entirely within a geographical 
area to which the special regime of the Conventions applies. 

2. However, although the Paris and Vienna Conventions may eventually 
be implemented on a world-wide basis, for an initial period, possibly 
lasting for several years, there will be many countries which for one 
reason or another will not be parties to either of the Conventions. 
Furthermore, a country which has ratified only one of the two Conventions 
will not be regarded as a Contracting State by countries which have 
ratified only the other Convention. As a method of identifying some of 
the problems which will confront operators of nuclear installations 
concerned with international consignments of nuclear substances during 
this period, case studies of four different maritime journeys are analysed 
in the following paragraphs. A consignment of nuclear substances between 
two countries which are Contracting Parties to the same Convention is 
considered first, primarily for the purposes of comparison with other 
types of journeys where the problems are more complex. 

( 1) In this paper, references to "Conventions 11 relate to the International 
Conventions on third party liability in the field of nuclear energy 
and the term "Nuclear Substances" is used to denote "nuclear fuel 
(other than natural uranium and other than depleted uranium) and 
radioactive products or waste" - as defined in the Paris Convention. 
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CASE STUDY No, I 

Consignment of Nuclear Substances between two countries which are 
Contracting Parties to the same Convention 

Maritime Journey: 

Responsibility for Carriage 
under the Contract~ 

Certificates of Financial 
Security provided in 
accordance with the 
Convention 
(Paris: Article 4{c}) 
(Vienna: Article III): 

Commentary 

From a port in the country of Operator 
"A" (Contracting State) to a port in the 
country of Operator 11B 11 {Contracting 
State). 

For this case study, let us assume that 
under the contract relating to the supply 
of the nuclear substances, Operator "A" 
agrees to remain responsible for the 
carriage of the nuclear substances until 
they are unloaded from the ship in the port 
of destination in Operator "B "s country 
and that Operator "B" agrees to accept 
responsibility for the carriage from this 
port to his nuclear installation. 

In accordance with the Convention, 
Operator "A" provides the carrier with 
certificate issued by his financial guarantor 
in respect of the carriage from his installation 
to the f. a. s. (free alongside} stage at the 
port of unloading. Operator "B" provides 
the carrier with a certificate in respect of 
the carriage, from this point to his nuclear 
installation. 

3. Operator "A" remains liable for the nuclear substances in accordance 
with the Convention until the liability is transferred to Operator "B ". 
(Paris: Article 4{a}{i) and (ii}; Vienna: Article II(l}{b}{i) and {ii} }. Transfer 
at the f. a. s. stage at the port of unloading would be a fairly normal 
arrangement but Operator "B" could, if necessary, assume liability at 
an earlier stage of the maritime journey or even at the gates of Operator 
"A"s installation. Conversely Operator "A" could remain liable 
for the entire journey. Liability insurance costs are not necessarily 
proportionate to the journey involved and a division of liability for a 
journey, necessitating the issue of two insurance policies, might almost 
double the cost of insurance compared with the cost of one policy covering 
the entire journey. Whatever arrangement is agreed, however, the 
precise point at which liability is transferred from one operator to the 
other should preferably be specified in the contract relating to the 
supply of the nuclear substances. The certificates of financial security 
should reflect these arrangements and clearly establish the incidence 
of liability during carriage and the respective financial limits of liability 
of the operators concerned. 
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4. If the contract for the supply of nuclear substances is between an 
operator from a Contracting State and an international organisation, 
some complexities might arise since such organisations might not be 
operators for the purposes of the Convention. In this event the operator 
of the nuclear installation (or a carrier authorised to substitute for 
him) to which or from which the nuclear substances are to be consigned 
by the international organisation would be the operator to whom or from 
whom, liability is transferred. 

5. In general no great difficulties are foreseen in relation to a consignment 
involving carriage from one Contracting State to another, provided that 
the maritime journey is entirely within an area (including the high seas) 
covered by the special regime of a Convention to which both countries 
are Contracting Parties, Since for such journeys, all third party 
liability claims arising from a nuclear incident involving the nuclear 
substances would be channelled to the liable operator, the carrier 
should not require to be indemnified against such claims. However, if 
the national Ia-N of the liable operator excludes compensation for damage 
to the means of transport as permitted under the Conventions !E,aris: 
Article 3(a)(ii)2; Vienna: Article IV(5)(@the carrier might ask the 
liable operator to indemnify him against any damage to the ship, resulting 
from a nuclear incident involving the nuclear substances during carriage. 
Alternatively the operator's national law will, in accordance with the 
Convention, provide that compensation shall be paid for damage to the 
means of transport, provided that_ a sum of not less than 5 million units 
of account is available from the operator to meet other third party 
claims fl!'aris: Article 7(c); Vienna: Article IV(fl In these circumstances 
the shipowner may consider it necessary to ask the liable operator to 
indemnify him in respect of any damage to his ship for which compensation 
would not be available under the national law. 

6. If the ship carrying nuclear substances is required to call at the 
port of a non-Contracting State en route to the Contracting State of 
final destination, the carrier might seek an indemnity from the liable 
operator against claims arising from a nuclear incident made under the 
law of the non-Contracting State. Although the carrier will have a right 
of subrogation under the Convention if his principal place of business is 
in the territory of a Contracting State {Earis: Article 6(;}, or if he is 
a national of such a state /Jienna: Article IX(2)(~ he might still require 
an indemnity from the operator against claims amounting to more than 
the financial limit of this right of subrogation. 

CASE STUDY No. 2 

Consignment of nuclear Substances from a non-Contracting State to a 
Contracting State 

Martime Journey From a port in the country of Operator "C" 
(non-Contracting State) to a port in the 
country of Operator "D" (Contracting State) 
direct. 
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Responsibility for Carriage 
under the Contract: 

Certificate of Financial 
Security provided in 
accordance with the 
Convention: 

Commentary 

In this case study, Operator 11C 11 agrees 
to be responsible for the maritime carriage. 
Operator 11 D 11 agrees to accept responsibility 
for the carriage from the port of discharge 
to his nuclear installation. 

In accordance with the Convention, 
Operator 11D 11 must provide the carrier 
with a certificate in respect of the journey 
from the point at which the nuclear 
substances are loaded on to the ship in 
the port of Operator 11 C 11 s country. 

7. Although Operator 11D 11 has agreed to accept responsibility under 
the contract for the nuclear substances only after they have been unloaded 
from the ship, as an operator in a Contracting State he has a liability 
imposed by the Convention in respect of the nuclear substances during 
the maritime journey also. This liability com~ences after the nuclear 
substances have been loaded on the ship {j>aris: Article 4(b)(iv); Vienna 
Article II(l)(c)(iv[7and the certificate of financial security he is required 
to provide to the carrier must be valid from this point in the port of 
Operator 11C 11 s country. 

8. Operator "D 11 s liability under the Convention is for damage incurred 
in the area to which the Convention applies only but this includes damage 

incurred on the high seas and in the territorial waters of his own country. 
Furthermore, the carrier may have a right of subrogation in respect 
of any compensation he is required to pay for nuclear damage while 
in the territorial waters of Operator 11C 11 s country. !Paris: Article 6(e); 
Vienna: Article IX(2)(aJ7. 

9. Operator 11D 11 s liability for the martime journey is additional to the 
responsibility he has accepted under the contract and he must have and 
maintain insurance or other financial security to cover this liability 
!J'aris: Article IO (a); Vienna: Article VII(ll]. Operator 11C", or the 
carrier, may also arrange insurance to cover third party liabilities in 
respect of the maritime voyage. In an attempt to avoid double insurance 
Operator 11C 11 could offer to indemnify Operator 11D 11 against third party 
claims made under the law of Operator 11D 11 s country in respect of the 
maritime journey but this would probably require the consent of Operator 
11C 11 s insurers who would require to be fully informed as to the extent 
of the liability under Operator 11D 11 s national law and the terms of 
Operator 11C 11 s insurance policy would probably need to be amended to 
cover this liability specifically. Furthermore Operator "D 11 s financial 
guarantor would need to be satisfied that cover provided by Operator 
11C 11 s insurance was adequate before agreeing to issue the certificate 
of financial security in accordance with the Convention. 
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10. A point of interest arising from this type of journey is that the exclu
sion of small quantities of nuclear substances from the special regime of 
the Conventions cannot apply, even if the nuclear substances are within the 
curie and gramme limits prescribed by the OECD Steering Committee and 
the IAEA Board of Governors, since their decisions on the exclusion of 
small quantities relate only to consignments from nuclear installations in 
Contracting States. The importance of this point to the operator is that 
the premiums for liability insurance which he may therefore be required 
to arrange may be out of proportion to the value of the consignment and the 
extent of the risk involved. 

11. The certificate of financial security provided to the carrier in accor
dance with the Convention, will establish that Operator "D" is the liable 
operator under the Convention for the nuclear substances during the mari
time journey but the shipwner may require, in addition, an indemnity from 
one of the operators against damage to his ship arising from a nuclear 
incident occurring while his ship is in the territorial waters of Operator 
"C"s country. He may also require an indemnity against any third party 
claims arising from a nuclear incident made against him under the law 
of Operator "C"s country or if he has a right of subrogation provided by 
the Convention in such circumstances, an indemnity against claims in 
excess of the financial limit of compensation available under this provi
sion. 

1 2. It will be seen from the consideration of the insurance difficulties 
in paragraph 9 above, that the contractual arrangements for the transfer 
of responsibility used in this case study could lead to double insurance. 
However, if Operator "D" were prepared to assume liability under the 
contract for the nuclear substances from the point at which they were 
loaded on to the ship, his contractual and statutory liabilities would then 
coincide and the insurance problems would be avoided. Nevertheless the 
shipping indemnity problems would remain. 

13. A confusing situation would arise if Operator "C "s country had 
ratified one of two Conventions only and Operator "D"s country had 
ratified only the other Convention, since each country would be a non
Contracting State in the eyes of the other. In these circumstances both 
operators would be required under their respective Conventions to accept 
liability for the maritime journey and to provide the carrier with a certi
ficate of financial security. This would raise doubts about the actual inci
dence of liability. This situation may not arise during the initial period 
when few countries have ratified the Conventions and in due course the 
possibility will obviously decrease if a number of countries ratify both 
Conventions. 

CASE STUDY No. 3 

Consignment of Nuclear Substances from a Contracting State to a 
non-Contracting State via the port of another Contracting State 

Maritime Journey: From a port in the country of Operator 
"E" (Contracting State) to a port in another 
Contracting State to the same Convention. 
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Responsibility for 
Carriage under the 
Contract: 

Certificate of Financial 
Security provided in 
accordance with the 
Convention: 

Commentary 

Operator "E" agrees to accept responsibility 
for the maritime carriage. Operator "F" 
(non-Contracting State) agrees to accept 
responsibility for the carriage from the 
port of discharge to his nuclear installation. 

In accordance with the <;:onvention, Operator 
"E" must provide the carrier with a 
certificate in respect of the journey from 
his installation to the point at which the 
means of transport by which they arrive 
in Operator "F"s country. 

14. The problems exposed by this case study are to some extent similar 
to those revealed by Case Study No.2. Here again the operator from the 
Contracting State is required under the Convention to bear liability which 
extends beyond his contractual responsibility. In this case, however, 
the additional liability arises at the end of the maritime journey. Since 
Operator "E" remains liable under the Convention until the nuclear 
substances are unloaded from the means of transport by which they 
arrive in the territory of Operator "F"s country, he remains liable 
while the nuclear substances transit the territory of the Contracting 
State to which they were delivered by the ship. Operator "E" will in 
fact be liable in respect of the entire journey to Operator "F"s nuclear 
installation unless the nuclear substances are loaded onto another means 
of transport after crossing the land frontier of Operator "F"s country. 

15. Operator "E" will be required to cover this additional liability by 
insurance or other financial means. Operator "F" may also wish to 
insure against his liability. Therefore unless Operator "F" can provide 
a financial security satisfactory to Operator "E"s financial guarantor, 
the land journey may be doubly insured. In any case it may be a 
requirement of Operator "F"s national regulations or the regulations 
of the Convention country of transit that the nuclear substances must 
be insured with insurers of these countri.es for the carriage across 
their territories. 

16. Operator "E" may not wish to accept responsibility for carriage 
under the contract in respect of the land journey to operator "F"s nuclear 
installation, since the task of obtaining permission for overland journeys 

can be arduous. In view of his liability under the Conventions, however 
Operator "E" may require an undertaking from Operator "F" that the 
nuclear substances will be transported in accordance with the appropriate 
transport regulations (e.g ADR or RID) in order to ensure that accepta
ble standards of safety will be observed during carriage. 

1 7. If it were pes sible for Operator "E" to deliver the nuclear substances 
to a port in Operator "F"s country direct, he would, of course, avoid 
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the liability for the overland journey to Operator "F"s nuclear installation, 
since his liability for the carriage under the Conventions would end as 
soon as the nuclear substances had been unloaded from the ship. For 
practical reasons, however, this might not be a reasonable solution; 
and it might also add to the transport costs. 

18. As an operator from a Contracting State, Operator "E" is liable 
under the Convention for the nuclear substances during the maritime 
journey. No indemnity should be required by the shipowner in this 
case, therefore, unless the law of Operator "E"s country or the law 
of the Convention country at which the nuclear substances are unloaded 
from the ship, excludes compensation for damage to the means of 
transport (see Case Study No.1}. No difficulties arise from the non
exclusion of "small quantities" as in Case Study No.2 (see paragraph 
10} because the nuclear substances are being sent from a nuclear 
installation in a Contracting State. The difficulty described in 
paragraph 13 concerning operators whose countries have ratified 
different Conventions could, however, also arise here. 

CASE STUDY No.4 

Consignment of Nuclear Substances from a non-Contracting State to 
another non-Contracting State via a port of a Contracting State 

Maritime Journey: 

Responsibility for 
Carriage under the 
Contract: 

Certificates of 
Financial Security 
provided in accordance 
with the Convention: 

Commentary 

From a port in the country of Operator 
"G" (non-Contracting State} to a port in 
a Contracting State. 

Operator "G" agrees to remain responsible 
for the nuclear substances until they are 
delivered at the gates of Operator "H"s 
nuclear installation. 

None available as neither Operator "G" 
nor Operator "H" are operators of a 
nuclear installation in a Contracting 
State. 

19. Neither Operator "G." nor Operator "H" are operators of nuclear 
installations subject to the Paris or Vienna Conventions, and the 
special regime of the Conventions does not apply to this consignment. 
As liability for third party claims in respect of damage arising from 
a nuclear incident is not channelled to the operator as under the 
Conventions, such claims might be made against the carrier. The 
carrier may require Operator "G" to provide an indemnity against 
third party liability claims or against damage to the ship resulting from 
a nuclear incident in respect of the entire maritime journey from the 
loading period at the port of departure up to the f. a. s. stage at the 
port of arrival. Port authorities and stevedores may require indemnities 
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from the carrier before agreeing to load or unload the consignment. 
The extent of Operator "G"s liability or the carrier's liability for the 
nuclear substances on their arrival in the territorial waters of the 
Contracting State will depend on the law of that country. In some 
Contracting States {e. g. in the U.K.) the person on whose behalf the 
nuclear substances are being carried in transit from one non-Contracting 
State to another will be absolutely liable without limit. In others (e. g. 
in the Netherlands) the State may have a right of recourse against the 
person liable up to the financial limit established by the Brussels 
Supplementary Convention (120 million units of account) - see OECD 
Analytical Study of Nuclear Third Party Liability, page 50. The extent 
of third party liability for consignments of nuclear substances passing 
through the territorial limits of non-Convention countries will be 
dependent on the laws of those countries and may in certain circumstances 
be unlimited. It is, at present, impossible to obtain adequate insurance 
cover in such circumstances. The indemnity and insurance problems 
would not be alleviated by transferring the responsbility under the 
contract for part of the journey to Operator "H" since as an operator 
from a non-Contracting State he would be in the same position as 
Operator "G ". 

20. Operators of nuclear installations in non-Convention countries may 
find it difficult to surmount the problems which will arise in the 
consignment of nuclear substances between two such countries unless 
they are able to obtain financial backing from governmental resources 
enabling them to give adequate indemnities to carriers, port authorities 
and others concerned with the consignments. 

SUMMARY 

21. It will be seen from the analysis of the four case studies presented 
in this paper that indemnity and insurance problems will arise for 
nuclear operators from Contracting States particularly when their 
consignments are to go into the territorial limits of non-Contracting 
States. In gene-ral, journeys in the reverse directions to those chosen 
for the case studies would give rise to similar problems. 

22. Operators from Contracting States may find that the liabilities 
imposed on them by the Conventions will be more extensive than those 
resulting from their responsibilities under contract, when they are 
supplying nuclear substances to operators in non-Contracting States 
or receiving nuclear substances from them. In this event they will be 
required to extend their insurance cover accordingly and the possibility 
of double insurance may arise. It may prove possible to avoid this 
problem by ensuring that contractual liabilities coincide with the 
liabilities imposed by the Conventions and by delivering nuclear 

substances to non-Convention countries direct. Operators who become 
liable under the Conventions for land journeys abroad may find that their 
insurance costs will increase because certain countries require them to 
insure their liabilities with insurers in those countries. 
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23. Operators from non-Contracting States may encounter formidable 
insurance and indemnity problems when arranging consignments to 
other non-Contracting States, unless they have the backing of 
governmental financial resources. 
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I. INTRODUCTION 

Because of its originality, and because it derogates from the 
general law of third party liability, the law created by the Paris 
Convention requires, more than any other, the most accurate know

ledge of its scope and application. 

It is hardly necessary to specify that this need comes much more 
from the genuine interests of the nuclear industry and of possible 
sufferers from a nuclear incident than from the purely academic 
desire for logical demonstration. 

For the sake of uniformity which is the guiding principle of the 
Convention, only precise, uncontroversial and realistic rules can ensure 
the safety and development of nuclear operation while at the same time 
safeguarding and even increasing the protection of the injured parties, 
because such rules give the operator, the supplier, the carrier and 
insurer and the State which accomodates either an installation or the 
carriage of nuclear substances, advance information of the risks and 
liabilities which they incur in connection with the nuclear operation 
or carriage. 

The authors of the Paris Convention undoubtedly sought to achieve 
this aim by specifying as precisely as possible its application both 
materially (Articles 1 and 3), territorially (Article 2) and in time 
(Article 8). 

In connection with the international transactions essential to the 
nuclear industry, the question of the territorial application of the Paris 
Convention is of very special importance. It is therefore easy to 
understand the importance of being certain that the theoretical solutions 
of the Convention can be practically and socially valuable. 

Before turning to the specific problems of nuclear carriage on the 
high seas, we think it worthwhile, in order to place them in their context, 
to refer briefly to the general rules laid down by the Convention in the 
matter of territorial application and their possible consequences under 
international law. 

II. GENERAL PRINCIPLES OF THE TERRITORAL APPLICATION 
OF THE PARIS CONVENTION 

1. Article 2 specifies in unequivocal terms that the Convention shall 
not apply either to nuclear incidents occurring on the territo{t) of non-
Contracting States or to damage sustained on such territory even 
where the incident involves an operator whose nuclear installation is 

situated on the territory of a Contracting State. 

(1) For the purposes of the Convention "territory" includes territorial 
waters - cf. Expose des Motifs, paragraph 8. 
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It follows that if a nuclear incident occurs in a country which is 
not Signatory to the Paris Convention the whole of the damage caused 
by such incident will lie outside the system of compensation established 
under the Convention and will be governed b~ 

1
'e general law applicable 

under the rules of private international law ·. We think it important 
to note that this reference back to the general law would also govern 
the compensation for damages occurring as a result of such incident 
on the territory of a Contracting State even if the operator in question 
is a national of a Contracting State, 

It also follows that if a nuclear incident occurs on the territory of 
a Contracting State and causes damage both on that territory and on the 
territory of a non-Contracting State only the damage sustained on the 
first territory can be compensated under the legal system of the Paris 
Convention, while the rest of the damage will be governed purely by the 
general law applicable in the country where it was sustained, 

The principles outlined in Article 2 of the Convention and their 
consequences seem to us to flow from the general principle of the 
relative effect of international Conventions, which are binding only on 
the Contracting Parties and cannot impose rules on a third country 
affecting its private law, either internal or international ( 2 )., 

2, There are several ways of obviating the limitative effects of Article 2, 

The first thing would be for Signatory States to the Convention to 
ratify it as soon as possible, thus proportionately reducing the number 
of third countries. This number could be reduced even further by the 
accession of non-Signatory countries under Article 21 (a) and (b). 
It is no doubt utopian to hope that these two ways would bring about a 
wide territorial extension of the Paris Convention, thus giving its full 
significance to the innovating and unifying role of the Convention, 

Article 2 happily contains another way, both simpler and more 
limited, of extending the scope of the Convention. This is the facility 
given to each Contracting State to provide in its own legislation that the 
Convention shall apply to incidents occurring outside its territory or 
damage sustained outside its territory through the act of an operator 
whose nuclear installation is situated upon its territory. 

(1) It appears that case law and legal theory would recognise in such 
a case as the rule of private international law the application of the 
law of the place where the damage occurs; cf. Battifol, Traite de 
Droit international prive, 4th edition, Paris 1967, No. 561. 

(2) Louis Delbez, Les principes generaux du droit international public, 
Third edition, Paris 1964, pages 331 and 332. 
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The system is simpler, since it enables a third country to accede 
to the special rules of the Convention without being forced to make the 
effort of ratification or accession and the consequent amendments in 
its internal law. It is also more limited since it only concerns relations 
to be established between the Contracting State which stipulates the 
extension and the third country or countries specified; the extension can, 
in any event, take effect only in the case of a nuclear incident involving 
an operator who is a national of the Contracting State. 

Is this system effective? So far as an extension of this kind is 
expected to safeguard operators in Contracting States against the risk 
of coming under a foreign law imposing on them the unlimited absolute 
liability of the general law, it may be wondered whether the exercise 
of the facility given by Article 2 will achieve the desired purpose. It is 
not certain 1n practice that a mere internal stipulation is enough to 
exclude unilaterallythe rulesof private internal law or even private 
international law applicable in the third country; in many cases conflicts 
of laws may still arise as a result of the concurrence of connecting 
factors. We therefore think that if a Contracting State desires by 
extending its legislation to cover its operators against damage which 
they may cause in a third country it would be desirable for the amendments 
to its internal law to be accompanied by a bilateral agreement with the 
third country in question in order to eliminate any possibility of legal 
duality under private international law (1 ). 

This condition seems to us necessary to ensure the widest and also 
the most effective exclusive application of the rules of the Paris Convention 
in the best interest of the nuclear industry. 

In addition to the means already mentioned (ratification, accession, 
extension under Article 2) the Paris Convention includes one more 
special rule to modify the restrictive effects of its territorial limitations. 
This is the provision in Article 6(e) which confers rights against the 
operator where he cannot be made liable under the Convention because 
the nuclear incident or damage has occurred on the territory of a non
Contracting State; in such circumstances any person who compensates 
the injured parties under the law of a third country acquires a right of 
subrogation which gives him a right of recourse against the operator 
who thus becomes liable as though the Convention had been applicable. 
The benefit of this provision is reserved for persons whose main place 
of business is on the territory of a Contracting Party. 

3. We thus find that while, under the general principles of public 
international law, the Paris Convention has a territorial application 
limited to Contracting States, that is to say, to those who have expressly 

(1) In practice, a bilateral agreement would undoubtedly be justified on 
two grounds since it would frequently be necessary in order to reach 
an appropriate settlement of any questions of reciprocity. 
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committed themselves to observe its rules, its promoters have, !\ever
theless, attempted to establish in addition to the ordinary procedure 
for extension (ratification, accession) special measures to enable 
operators to answer for the consequences of a nuclear incident for which 
they are not liable under the Convention. 

These measures should, in particular, encourage the international 
transport of nuclear substances by providing a sort of indirect discharge 
to carriers who might otherwise find themselves subject to a very heavy 
liability in view of the probable difficulties of finding satisfactory financial 
cover. 

III. PROBLEMS SPECIFIC TO THE HIGH SEAS 

1. The principles recalled and discussed in the first part of this paper 
relate exclusively to nuclear accidents and damages occurring on 
national territory ( 1 ). 

The essential question which then arises is whether and how far these 
principles apply mutatis mutandis to nuclear incidents occurring outside 
the area of national sovereignty in the air or on the high seas. 

Since this paper is concerned with maritime transport we shall 
confine our analysis to the high seas. 

2. Although the Paris Convention is silent on its application to incidents 
or damage occurring on the high seas, the generally accepted opinion 
is that such application is absolute and unchallengeable. The Steering 
Committee of the European Nuclear Energy Agency has moreover 
recently endorsed this view by recalling that the territorial exclusions 
stipulated in the Paris Convention are expressly limited to the territories 
of non-Contracting States and it must be inferred from this that the 
Convention includes no other limitations on its territorial application (Z). 

On the basis of this general opinion it can therefore be taken as a 
fundamental principle that the Paris Convention applies to all nuclear 
accidents and all nuclear damage occurring on the high seas. 

This principle, apparently very simple, nevertheless raises a 
number of questions almost all arising out of the terms in which the 
principle is formulated; does the Convention really apply to illnuclear 
incidents occurring on the high seas? 

(1) It should be recalled that for the purposes of the Paris Convention 
"territory" includes territorial waters. 

(2) Recommendation of the Steering Committee - Sessions of 19th 
October 1967 and 25th April 1968. 
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Thus, does it govern compensation for damage caused or sustained 
on the high seas arising out of nuclear substances under the responsibility 
of an operator who is a national of a non-Contracting State? 

Does it govern compensation for damage sustained on the territory 
of a non-Contracting State arising out of a nuclear incident occurring 
on the high seas and involving an operator who is a national of a 
Contracting State? 

Does it govern the compensation of damage sustained on the high 
seas by or on a ship registered in a non-Contracting State out of a 
nuclear incident by land or sea involving an operator in a Contracting 
State? 

Does it govern the compensation for damage caused on the high seas 
by nuclear substances consigned from or to an operator in a Contracting 
State but carried on a ship registered in a non-Contracting State? 

These are all questions which it seems difficult to answer positively 
by a priori reasoning, 

They are all problems which must be analysed in order to find 
a solution which meets the need for the legal security of those whose 
interests are involved, 

3. (a) Does the Paris Convention govern the compensation for damage 
caused or sustained on the high seas arising out of nuclear substances 
involving an operator who is a nationt\1 of a non-Contracting State? 

This question arises in particular when nuclear substances, 
whatever the status of their owner, are carried on the high seas 
from an installation situated in a non-Contracttng State to another 
installation also in a non-Contracting State (l • 

We believe that in this case the application of the Convention is 
excluded; the liability which it imposes can only be established in 
the case of an operator as defined in Article 1. But it is easy to 
conceive that the capacity of an operator within the meaning of that 
Article will only be recognised in the case of nuclear installations 
situated on the territory of Contracting States. 

It may, moreover, well be asked whether it would be in conformity 
with the principles of public international law to adopt any other solution, 
under which the Convention would be binding in all its effects on 
third countries (absolute liability of the operator limitation of 

(1) If the consignor or consignee of nuclear substances is the operator 
of a nuclear installation situated in a Contracting State, the Convention 
applies pursuant to Article 4(a){iv) and 4{b){iv) subject however to the 
questions raised by Article 2 which are dealt with below ·nr. 3(b)(c)(d)). 
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liability in amount, and in time, obligation to provide financial 
security backed by State liability, competence of jurisdiction, etc.). 

That is why we are inclined to think that the Paris Convention 
will only apply when all the conditions are satisfied which impose 
liability on an operator in a Contracting State. In all other cases, 
the Convention will be a dead letter, even as regards damage sus
tained on the territory of Contracting States or on a ship registered 
in a Contracting State, or, in general, by the nationals of a Contracting 
State. In all these cases, compensation will be subject to the general 
rules of the law designated pursuant to private international law. 
This does not of course prevent a country, whether it is a Contracting 
country or not, from including in its internal legislation provisions 
similar to those of the Paris Convention which, within the limits 
of private international law, would permit the compensation of the 
damage specified above under conditions equivalent to those of the 
Convention; in such case the rights and duties of the interested 
parties would flow from internal law and not from the Convention. 

(b) Does the Paris Convention govern the compensation of damage 
sustained on the territory of a non-Contracting State arising out of 
a nuclear incident occurring on the high seas and involving an 
operator who is a national of a Contracting State? 

If we are to confine ourselves to the recommendation of the 
ENEA Steering Committee we must apparently answer this question 
in the affirmative. 

We may however be forgiven for expressing some hesitations 
on this subject, arising in the first place out of the internal logic 
of the Paris Convention; it seems ·to us in practice that the express 
provision of Article 2 that the Convention does not apply to damage 
sustained on the territory of non-Contracting States should prevail 
over the view endorsed by the Steering Committee that the mere 
fact of a nuclear incident occurring on the high seas must involve 
the application of the Convention. 

These hesitations are also based on the fact that this solution 
would be contrary to the general theory of the relative effect of 
international Conventions already referred to above (J )which the 

Convention does not appear to have wished to impede. 

We are therefore of the opinion that the question put should be 
answered by reference to the express wording of Article 2 of the 
Convention and its consequences, namely that the Convention does 
not apply unless expressly specified to the contrary by the legislation 
of the Contracting State to which the liable operator belongs and the 
possible application of Article 6(e). (2) 

(1) L. Delbez op. cit. 
(2) cf. first part of this paper. 
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(c) Does the Paris Convention govern compensation for damage 
sustained on the high seas by or on a ship registered in a non
Contracting State arising out of a nuclear incident, either by land 
or by sea, involving an operator in a Contracting State? Once 
again, the recommendation of the ENEA Steering Committee should 
result in an affirmative answer. In assessing this answer two cases 
must be distinguished according to the place where the nuclear 
incident occurs. A distinction must be drawn between: 

a nuclear incident occurring on the territory of a State (e. g. 
in port) causing damage on or to a ship sailing the high seas; 

a nuclear· incident occur·ring on the high seas and causing 
damage on or to a ship sailing in the waters. 

i) Nuclear incident by land 

If the incident occurs on the territory of a non-Contracting 
State, any solution based on the Steering Committee's recom
mendation and resulting in the outright application of the 
Convention would clash with the specific general provisions of 
Article 2 as brought out and commented upon in the first part 
of this paper. 

The reasoning of these principles and the terms of Article 
2 itself indicate that no distinction can be made between the 
consequences on land and the consequences at sea of an incident 
occurring on the territory of the non-Contracting State. Since 
the Convention manifestly does not include the basis for any 
distinction according to the place where the damage has occurred 
but rather considers the incident as a single self-contained fact, 
the following conclusion seems inevitable; all the consequences 
of a nuclear incident occurring on the territory of a non-Contracting 
State are outside the field of application of the Paris Convention; 
in the absence of a legal provision in the national legislation of 
the operator making him liable pursuant to the Convention, compen
sation for damage sustained on the high seas can be obtained 
only under the general law applicable pursuant to international 
agreements on the subject and to private international law. 

If the incident occurs on the territory of a Contracting State, 
the Paris Convention should apply, according to the recommendation 
referred to, to all damage sustained on the high seas. Insofar 
as this solution is intended to apply equally to ships registered 
in a Contracting State and a non-Contracting State it seems to 
us excessive and questionable. 
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It seems to us in pratice to flout a generaily accepted 
principle of public international law ( 1) under which ships are 
"a floating portion of the territory" (2) of the country whose 
flag they fly and which underlies many ofthe rules of private 
international law (3). 

In view of the recognised presumptive force of this principle 
we fail to see how it could be set aside by the Convention, since 
under the principle of the relative effect of international Conventions, 
no express or implied provision in the Convention setting aside 
the rule of the territoriality of ships can be binding on third 
parties. We are therefore of the opinion that the Convention 
cannot be sufficient to designate itself and impose itself as an 
exclusive system for the compensation of damage sustained on 
or by ships registered in a non-Contracting State. The rights 
of injured parties can be defined only by the rules of private 
international law. (4)rn the event of these rules leading to the 
application of the law of the Contracting State to which the 
operator in question belongs, the question arises whether the 
law applicable is the general law of that State or the special law 
of the Convention. It seems to us logical that in this case the 
Convention should not apply, except so far as the facility conferred 
by Article 2 has been exercised in favour of the third country 
in which the ship in question is registered. 

{ii) Nuclear incident at sea 

The case where such an incident causes damage on or to a 
ship registered in a non-Contracting State (5), raises the same 
objections to the outright application of the Paris Convention 
as those discussed above in connection with a nuclear incident 
on land causing damage on the high seas. Here again, we think 

{1) Louis Delbez - op. cit. pages· 171 and 172 
Rousseau,Droit international public, Paris 1953, pages 418, 419. 

{2) Louis Delbez - op. cit. page 172. 

{3) Battifol - op. cit. no 560 
- Judgment of the Court of Appeal of Brussels, 13th April 1961. 

Journal des Tribunaux, 1961, page 387 and comments by 
R. Vander Elst. 

- "La limitation de la responsabilite des proprietaires et 
exploitants des navires conventionnels et nucleaires", by 
E. Bonte, Journal des Tribunaux, 1963, pages 569 and 570. 

{4) Battifol -op. cit. no. 560. 

{5) e. g. Collision on the high seas between two ships, one of which is 
carrying nuclear substances. 
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that the principle of the territoriality of ships could be relied 
upon and that the Paris Convention cannot exclude conflicts of 
laws, Once again we are of the opinion that the Convention 
cannot cover damage sustained by persons who are on board 
a ship registered in a third country except so far as the rules 
of the conflict of laws require the application of the law of the 
Contracting State to which the operator in question belongs and 
this country has introduced the extension specified in Article 2. 
In the absence of such extension, only the general law would 
apply with, where appropriate, a right of recourse against the 
operator under Article 6(e). 

(d) Does the Paris Convention govern the compensation of damage 
caused on the high seas by nuclear substances consigned from or 
to an operator in a Contracting State, but carried on a ship registered 
in a non-Contracting State? 

The cases analysed above under (b) and (c) both assume that the 
liability of an operator whose installations are situated on the 
territory of a Contracting State can be established within the meaning 

of the Convention in respect of the nuclear substances carried. 

The question has been deliberately reserved for examination 
now whether the nationality of the carrying ship does not modify the 
conditions of application of the Paris Convention, 

It may be asked in practice whether in accordance with the 
principle of the territoriality of ships, ships carrying nuclear 
substances should not be deemed to be "territory" within the meaning 
of the Convention and therefore the exclusions under Article 2 would 
apply. These exclusions could, however, be set aside insofar as 
the State of the liable operator introduces extensions in favour of 
the third country whose flag is flown by the carrier ships. 

This question seems to us to be difficult to answer, since in 
order to rely upon the territorial exclusions under Article 2 in 
respect of ships registered in a non-Contracting State the incidents 
occurring on the high seas would always have to be localised on a 
specific· ship. But it is well known that in practice it is very difficult 
to localise a maritime incident, especially in the event of collision, 

The answer to this question therefore depends on the facts 
encountered by the case law; however that may be, it would be 
desirable that when the accident can be localised on a ship carrying 
nuclear substances, the Paris Convention applies only on condition 
that the ship is registered in a Contracting State or in a State for 
whose benefit the facilities of extension specified by Article 2 have 
been applied, Such a solution would meet the desire to apply the 
Convention with respect for its specific stipulations and with a 
desire for consistent and non-discriminatory solutions. 
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IV· CONCLUSION 

It would be utopian and even rash to consider tha·t the Paris 
Convention applies unreservedly to nuclear incidents occurring on the 
high seas and that it can set aside all the questions of conflicts of 
laws, which are so complicated on this subject. We believe that the 
common interest of the nuclear industry and the associated industries 
{insurance, transport etc.) requires that precise rules should be laid 
down to limit with the utmost precision the scope of application of 
the Paris Convention. For this purpose solutions have been proposed 
above which endeavour to delimit the. territorial application of the 
Convention in accordance with the criteria designated by Article 2 of 
the Convention itself {place of the nuclear incident, place where the 
damage is sustained) as well as of the general principles of public 
international law (the relative effects of Conventions, territoriality 
of ships). 

We do not think it essential that these solutions should be affirmed 
by a formal amendment of the Paris Convention, but it would in any 
event be desirable that Contracting States should take them into account 
and should endeavour by the concerted and effective use of the faculty 
conferred by Article 2 to arrive at the universal application of the 
Paris Convention. 
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L STATEMENT OF THE PROBLEM 

1. Article 4, and paragraph 7 of the Expose des Motifs, of the Paris 
Convention of 29th July 1960 , state in unambiguous terms tha"t the 
operator's liability extends to damage caused by the occurrence of a 
nuclear incident during the transport of nuclear substances. Article 4 
defines the time at which the operator's liability begins and ends, 
without any restriction as to the place of occurrence of the damage or the 
capacity in which the party suffering such damage was acting. It may be 
deduced from this that, within the ceiling for compensation to be laid down 
by the legislation of a State ratifying the said Convention, the carrier/ 
shipowner will have a right of recourse against the operator pursuant 
to Article 6(d) of the Convention in respect of any compensation he may 
have paid, e. g. , to victims who were on board another ship, even though 
the latter was not registered in a Contracting State, with which the ship· 
carrying nuclear substances has collided (it being at fault in such colli
sion). 

2. We will assume by hypothesis that the national law to which the 
shipowner is subject in regard to implementing measures under the Paris 
Convention and the Brussels Supplementary Convention of 31st January 
1963, establishes the ceiling of liability under the Paris Convention at 
10 million units of account. 

In such event, the making good of damage above that figure will be 
subject to the provisions of the Supplementary Convention, which latter, 
as regards damage in excess of 10 million units of account, provides for 
a system of compensation by individual Signatory States up to 70 million 
units of account and by the Signatory States as a whole between 70 and 
120 million units of account. 

However, Article 2 of the Supplementary Convention States: 

"The system of this Convention shall apply to damage ... (ii) suffered 

( 1) in the territory of a Contracting Party; or 

(2) on or over the high seas, on board a ship or aircraft registered 
in the territory of a Contracting Party; or 

(3) on or over the high seas, by a national of a Contracting Party, 
provided that, in the case of damage to a ship or an aircraft, 
the ship or aircraft is registered in the territory of a Contracting 
Party; 

provided that the courts of a Contracting Party have jurisdiction pursuant 
to the Paris Convention". 

The foregoing precludes the making good, under the Supplementary 
Convention, of damage s.uffered-e. g. in the event of a collision on the 
high seas-by another ship which is not registered in a Contracting State. 
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II. CONSEQUENCES 

It follows from (I) above, that the scope of the Paris Convention 
includes the high seas - although some hold the opposite view on this 
point - and that it is wider than that of the Brussels Convention, 

This is moreover the view of the Governmental Experts on Third 
Party Liability in the Field of Nuclear Energy, who met at the OECD 
in April 1967 and were of the opinion that the Paris Convention was 
applicable to nuclear incidents occurring on the high seas and to damage 
suffered there. According to them this interpretation is not repugnant 
to the provisions of Article 2 of the Paris Convention, since the latter 
only explicity excludes incidents occurring on the territory of non
Contracting States. 

The following conclusions may therefore be drawn: 

(a) It would seem clear that for the maritime carriers of the countries 
Signatory to the Paris Convention, no problem arises so long as 
damage caused on the high seas does not exceed 10 million units of 
account, 

(b) Should the damage exceed the abovementioned sum - which in the 
opinion of shipowners is not impossible - the Supplementary 
Convention will only apply to damage suffered on the high seas on 
board a ship registered in one of the Contracting States, or by a 
national of a Contracting State provided, in the case of damage to 
a ship, that the latter is registered in a Contracting State. 

In other cases the shipowner cannot invoke the provisions of the 
Supplementary Convention, 

(c) On the other hand, maritime law might at first sight provide a 
solution to this problem, since in terms of such law the shipowner 
may, if there has been no fault on his part, claim the right to limit 
his liability; this limit is less than 500 million Belgian Francs in the 
case of ships of the Belgian merchant fleet, But the difficulty is 
that there is no means of knowing in advance whether in case of 
accident a court will not hold the shipowner to have been at fault, 
thus depriving him of the benefit of this limitation. 

(d) It is thus easy to understand the reluctance of shipowners to 
undertake the carriage of nuclear substances, in view of the liability 
they continue to incur as a result of non-applicability of the 
Supplementary Convention on the high seas in certain cases. This 
reluctance is all the greater because the shipowners 1 normal insurers, 
at least in the United Kingdom, namely the Protection and Indemnity 
Associations, have expressly excluded nuclear hazards from their 
cover. They have accordingly advised their members not to accept 
carriage of nuclear substances without the signature of a "hold 
harmless agreement" by which the shipper of such substances agrees 

423 



to preserve the maritime carrier from any liability to pay compensation, 
without limit as to amount. In practice the carriers have found that it 
it was not possible to obtain such an undertaking. 

Moreover, even if the carrier were to obtain from the nuclear 
operator a complete discharge, an essential problem would still 
remain, the operator will be unable to find on the insurance market 
adequate cover for the fraction of liability exceeding 10 million units 
of account. 

It is thus patently clear that we are here faced with a serious handicap 
which one day will confront industrial enterprises with grave problems. 
They may encounter difficulties in receiving or dispatching fissionable 
material used by them, and lack of competition in this respect might 
adversely affect the harmonious development of nuclear energy. 

III. POSSIBLE SOLUTIONS 

In order to remedy the state of affairs outlined above it would 
accordingly be necessary: 

(1) to make it officially clear that the Paris Convention applies to nuclear 
incidents occurring on the high seas. It would seem that this might 
now be considered as established; 

(2) as a first stage, to amend the Brussels Supplementary Convention, 
and more specifically its application on the high seas, and later on 
to amend the various international maritime Conventions. Although 
it will not be an easy matter to amend the Supplementary Convention, 
it nevertheless appears essential that this should be attended to first. 

All that is required in fact is an extension of the scope of application 
of the Supplementary Convention, which latter was evolved as a 
result of very thorough and concerted work, whereas among maritime 
Conventions there is at present in existence no provision covering 
the carriage of nuclear materials. It is likely that if any steps 
were taken to legislate in this field, there would be a tendency to 
adopt in maritime Conventions the principle of sole liability of the 
operator, as already laid down by the Brussels Convention of 
25th May 1962 in the case of operators of ships powered by nuclear 
energy. 

The principle of non-reciprocity is frequently cited as a major 
obstacle to application of the Brussels Convention on the high seas 
in favour of third parties who are nationals of non-Contracting States, 
since such third parties would enjoy the benefits of a system of 
compensation whereas nationals of Signatory States would perhaps not 
enjoy the same advantages if they were "llictims of a nuclear incident 
attributable to nationals of a non-Signatory State. 

However, it may be questioned whether this principle of reciprocity 
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should be. involved when what is at stake is the promotion of a nevv 
source of energy, i, e. nuclear energy, which offers enormous 
possibilities and is an absolute imperative, not for a few isolated 
States but for whole continents, It seems to us accordingly that this 
obstacle could be overcome, as the additional risk due to non
observance of the principle of reciprocity, and hence to extension 
of the Supplementary Convention, operates only to a very relative 
extent, as shown below: 

(a) the additional risk borne by the States Signatory to the Supplementary 
Convention is subject to two limitations, since: 

the nuclear hazard strictly so called is minimal, as shown 
by the experience of the past twenty years; 

the nuclear hazard on the high seas is even more restricted, 
since in contrastto dry land with its heavily built-up areas 
which are more or less close together, the high seas offer 
much vaster empty spaces. It follows that the number of 
victims is bound to be infinitely smaller; 

{b) in the Supplementary Convention as it stands there is already in 
a certain sense a derogation from the principle of reciprocity 
sine e nationals of non-Contracting States are entitled to the 
benefit of the system of compensation under the Supplementary 
Convention for damage suffered on the high seas on board a ship 
registered in the territory of a Contracting Party. 

The nuclear industry, the carriers and the shipowners, all of whom 
are dependent on each other where maritime carriage of nuclear materials 
is concerned, accordingly request both national and international author
ities to give consideration to the problem outlined above and to provide 
such a solution to it as they may deem to be most in accordance with 
the requirements of the nuclear sector. 

This paper explains that the principle of reciprocity need not 
necessarily be considered as absolute, Therefore, I shall not refer 
to it again, However, two new facts have emerged during this Symposium 
and they seem to favour the surrender of the principle of reciprocity, 
They are: 

{a) The actual trend in American law, and to a lesser extent, in 
British law, for the State to provide extra cover for third parties 
who are nationals of non-Contracting States; 

·{b) In practice, what will the exact position be from the viewpoint 
of reciprocity? In effect, both the shipowner and the operator 
will have to face two categories of third parties: 

either third parties who are nationals of non-Signatory States 
which have no nuclear activities; and in respect of the latter 
the principle of reciprocity has no reason to be; 
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or third parties who are nationals of non-Signatory States 
which have nuclear activities. However, these States 
will soon be faced with the same problems as we are, and 
will also have to provide extra cover to enable nuclear 
carriage to take place. 

Therefore, sooner or later, this will result in .a de facto reciprocity 
which will thus re-establish the balance of the legal systems in question. 
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I. INTRODUCTION 

1. There exist today four international Conventions on third party 
liability in the field of nuclear energy: 

(i) the Paris Convention of 29th July 196o on Third Party Liability 
in the Field of Nuclear Energy, amended by the Additional Protocol 
of 28th January 1964; 

(ii\ the Brussels Convention of 31st January 1963, Supplementary 
to the Paris Convention and amended by the Additional Protocol of 
28th January 1964; 

(iii)the Brussels Convention of 25th May 1962 on the Liability of 
Operators of Nuclear Ships; and 

(iv) the Vienna Convention of 21st May 1963 on Civil Liability for 
Nuclear Damage. 

2. All four Conventions deal, i.a., with third party liability in connection 
with the carriage of nuclear substances. The simultaneous application 
of the Brussels Convention on Liability of Operators of Nuclear Ships 
and one or more of the other Conventions on nuclear incidents caused in 
the course of such carriage will, however, under no circumstances 
give rise to legal conflicts. The 1962 Brussels Convention will therefore 
be left entirely outside the scope of this memorandum. 

3. The Paris and Vienna Conventions contain rules on third party 
liability of operators of land-based nuclear installations situated in the 
territory of the Contracting States. These rules apply to nuclear damage 
caused by nuclear incidents occurring in such installations as well as 
to incidents occurring outside any installation but involving nuclear 
substances originating in or being sent to a nuclear installation within 
the territory of a Contracting State. 

4. The Paris and Vienna Conventions are based on the same basic 
principles: 

(i) liability for nuclear damage shall lie with the operator of the 
nuclear installation in which the nuclear substances were at the time 
of the nuclear incident, or in which the substances originated,or, in 
certain cases, to which the substances were being sent; 

(ii) the operator shall be liable irrespective of fault (absolute 
liability); 

(iii) the Contracting Party in whose territory the relevant nuclear 
installation is situated ("Installation State") shall or may by legislation 
limit the amount of the operator's liability to not less than 5 million 
EMA u/a or 5 million United States dollars per nuclear incident; 
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(iv) the operator shall be solely liable ("principle of channelling"); 

(v) the operator shall be required to 'maintain insurance or other 
financial security to cover his liability under the Convention; 

(vi) in respect of a single nuclear incident jurisdiction over actions 
for compensation shall lie exclusively with the courts of one Contracting 
State. With few exceptions the substantive provisions of the two 
Conventions are identical. 

5. The Brussels Supplementary Convention establishes a regime for 
additional compensation out of public funds in cases where the damage 
caused exceeds the amount of liability of the operator liable established 
under the Paris Convention. Such compensation is to be paid partly by 
the Installation State (within a limit of 70 million EMA u/a, the so-called 
"second tranche") and partly jointly by all States party to the Supplementary 
Convention (between 70 and 120 million EMA u/a, the so-called "third 
tranche"). 

6. The Paris Convention was concluded under the auspices of the 
European Nuclear Energy Agency (ENEA) and is consequently of a 
regional character. It has been ratified by Belgium, France, Spain, 
Sweden, Turkey and the United Kingdom and entered into force on 1st 
Aprill968, The Brussels Supplementary Convention has been ratified 
by France, Spain, Sweden and the United Kingdom. It will enter into 
force when it has been ratified by six Signatories. The Vienna Convention 
was concluded under the auspices of the International Atomic Energy 
Agency (IAEA) and is of world-wide character. It has been ratified by 
four States, none of them being, how·ever, a Contracting Party or a 
Signatory to the Paris Convention. The Vienna Convention will enter 
into force when it has been ratified by five States. 

7. Although none of the Signatories to the Paris Convention is today a 
Contracting Party also to the Vienna Convention, one must foresee the 
possibility that in future quite a few European States become party to 
both Conventions. It will therefore be of interest to know what will be 
the legal situation when both Conventions have come into force and there 
will be three categories of States, namely 

(i) States party only to the Paris Convention ("P-States") 

(ii) States party only to the Vienna Convention ("V -States"); and 

(iii) States party to both the Paris and Vienna Conventions ("PV -States"). 

Furthermore, among States belonging to categories (i) or (iii) there 
may be States which are also party to the Brussels Supplementary 
Convention ("B -States"). 
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II. SOURCES OF POSSIBLE CONFLICTS BETWEEN THE PARIS AND 
VIENNA CONVENTIONS 

1. Despite the identity between the substantive liability rules laid down 
in the Paris and Vienna Conventions, the simultaneous application of 
both Conventions to one and the same nuclear incident may give rise 
to legal conflicts, affecting the situation of the PV -States. 

1.1. There are mainly two factors constituting the sources of these 
conflicts: 

{ i) differences between the two Conventions as regards the territorial 
scope of application; and 

{ii) the use in both Conventions of the concepts of "Contracting Party" 
and "non-Contracting State" as relevant criteria for determining 
{a) the operator liable in case of a nuclear incident occurring in the 
course of carriage of nuclear substances; {b) the scope of certain 
rules on rights of subrogation or recourse against the operator liable; 
and {c) the jurisdictional competence in respect of actions for 
compensation for nuclear damage. These concepts will not have the 
same meaning under both Conventions, as all States party to the 
Vienna Convention cannot be expected to become party also to the 
Paris Convention and some of the States party to the Paris Convention 
'are likely not to become party also to tl:le Vienna Convention. 

1. 2. In order to determine the scope and legal implications of possible 
conflicts it is necessary to know more exactly what is the territorial 
field of application of the Paris and Vienna Conventions. The Paris 
Conventioncontains express rules in this respect, whereas there are no 
such provisions in the Vienna Convention. 

1. 2. l. Article 2 of the Paris Convention provides that the Convention 
does not apply to nuclear incidents occurring in the territory of a non
Contracting State {"NC -State") or to damage suffered in such territory, 
unless otherwise provided by the legislation of the Installation State. 
It has never been disputed that the Convention is automatically applicable 
to incidents occurring in the territory of Contracting States. It is equally 
generally recognized that the Convention applies to incidents occurring 
on or over the high seas. (l)This is deemed to result a contrario from 
the provisions of Article 2 (cf.Article 2 of the Brussels Supplementary 
Convention). For the purposes of this memorandum it is assumed that 
this interpretation is correct. It is furthermore assumed that the 
Installation State may by legislation extend the territorial scope of the 
Paris Convention to cover incidents occurring or damage suffered in 
non-Contracting States and that the lex fori is in principle irrelevant in 
this matter. 

l. 2. 2. The Vienna Convention contains no rules regarding its territorial 
scope. An article corresponding to Article 2 of the Paris Convention 
appeared in the draft Convention laid before the 1963 Vienna Diplomatic 
Conference. It was, however, altogether deleted by the Conference. 

{1) Cf. ENEA document SEN {68) 8, Annex, paragraph 1. 
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In view of the voting procedure and the results of the votings it is not 
possible to draw any decisive conclusions as to what was the legal 
result of the deletion of the article. 

1. 2. 2. 1. The Standing Committee set up by the Vienna Conference 
discussed the matter at a meeting in April 1964. The Committee 
concluded that in its view the Vienna Convention is applicable to nuclear 
damage suffered in the territory of the Contracting States or on the high 
seas, even if the nuclear incident occurred on the high seas or in the 
territory of a non-Contracting State, but is not applicable to nuclear 
damage suffered in the territory of a non-Contracting State, irrespective 
of where the nuclear incident occurred. ( 1) 

1. 2. 2. 2. As the Committee itself pointed out its conclusions are in no 
way binding upon the Contracting States. Even though valid arguments 
can be adduced in favour of the Committee's views, it seems difficult, 
in the absence of express rules in the Convention, to subscribe to the 
Committee's conclusions, as they can hardly be said to be based on 
generally recognized principles of international law. Whereas it seems 
to be beyond doubt that the Convention applies to nuclear damage 
sustained in the territory of the Contracting States and caused by nuclear 
incidents occurring in such territory, the Convention must be deemed 
to have left the question whether the Convention shall apply to nuclear 
incidents occurring outside the territory of the Contracting States or 
to nuclear damage suffered outside such territory to be governed by 
national law, i.e. the law of the Contracting Party whose courts are 
or would be competent under the Convention, and to be determined in 
accordance with the rules of private international law of the lex fori. 
It should be pointed out that the Vienna Convention implicitly recognizes 
the possibility of the Convention being applied to nuclear incidents 
occurring on the high seas or in the territory of a non-Contracting State; 
the rules of Article XI(2) and (3) on jurisdictional competence explicitly 
also cover cases where the nuclear incident occurred, wholly or partly, 
outside the territory of the Contracting Parties. 

1. 3. The national law of a PV -State will necessarily be normally 
applicable to nuclear incidents occurring in (1) the territory of a 
PV -State; (2) the territory of a P-State; (3) the territory of a V -State; 
(4) on or over the high seas. In respect of such incidents the law will 
be applicable to nuclear damage suffered in the territory of PV -, P
or V -States and to damage suffered on or over the high seas. From 
the mere fact that the PV -State is bound to extend the geographical 
scope of its national legislation to cover all these cases it cannot, however, 
be concluded that the PV -State has correspondingly extended the scope 
of the Paris or the Vienna Convention beyond what follows directly from 
Article 2 of the Paris Convention or from what has been said under 
1. 2. 2. above. Such extension will require that express provisions 

to this effect be laid down in the law of the PV -State. It will be further 
discussed in this memorandum if or to what extent such provisions may 
be desirable or necessary; 

(1) IAEA document CN-12/SC/9, paragraph S,page 4. 
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III. CONFLICTS CONCERNING THE DESIGNATION OF THE OPERATOR 
LIABLE IN RESPECT OF NUCLEAR INCIDENTS IN THE COURSE 
OF CARRIAGE OF NUCLEAR SUBSTANCES 

l. The following is an exhaustive list of possible cases of carriage of 
nuclear substances falling within the scope of application of either of the 
Paris or Vienna Conventions: 

1) 
2) 
3) 
4) 

p-p 5) 
P-v 6) 
P-PV 7) 
P-NC 8) 

v-v 9) 
v-P 10) 
v-Pv n) 
v-Nc 12) 

PV-PV 
PV__.P 
Pv-v 
PV-NC 

13) NC-P 
14) NC-v 
15) NC-PV 

l.l. Cases where only P-States or only V -States or neither P-Sta.tes nor 
V -States are involved (1, 4, 5, 8, 13 and 14) can be eliminated, as in 
such cases no conflicts can arise. 

1. 2.Cases of carriage between P-States and V -States (2 and 6) can 
equally _be eliminated. It is true that two different operators will be 
liable in respect of nuclear incidents occurring in the course of the 
carriage (Article 4(a)(iv) and (b)(iv) of the Paris Convention and 

Article II(l)(b)(iv) and (c)(iv) of the Vienna Convention) and there will be 
cumulative liability, But this does not result from a legal conflict between 
the Conventions, Possible problems can and should be solved by bilateral 
agreements between the P- and V -States concerned. 

l, 3.Neither do the cases 9. 12 or 15 give rise to conflicts as regards the 
designation of the operator liable. In case 9 either the terms of the 
contract between the consignor and the consignee or the moment of the 
consignee's taking the nuclear substances in charge will under both 
Conventions be decisive with respect to the transfer of liability from 
the consignor to the consignee, In cases 12 and 15 liability will under 
both Conventions always lie with the PV -operator. 

2. Conflicts may arise in the remaining cases 3, 7, 10 and 11. 

2. 1. In cases 3 and 10 (P-PV or PV-P) the PV -operator will under 
the Vienna Convention be liable during the whole of the carriage (Article 
II(l)(b)(iv) and II(l)(c)(iv) respectively). Under the Paris Convention the 
operator liable will either be designated by the Contract between the con
signor and the consignee or be the one who had the substances in charge 
at the time of the incident (Article 4(a)(i) and (ii) or 4(b)(i) and (ii). 

2. 1. 1, The moment of transfer of liability from the consignor to the 
consignee under the Paris Convention need not necessarily coincide with 
the moment of loading or unloading respectively of the nuclear substances 
in the P-State (the decisive criterion under the Vienna Convention). 
Consequently, it may occur that both the consignor and the consigne_e 
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operator are held liable, each under one of the Conventions, in respect 
of one and the same nuclear incident involving one and the same nuclear 
consignment. This may, however, lead to consequences which are 
incompatible with the basic principles of limitation and channelling of 
liability for nuclear damage and PV -States may find themselves bound 
under international law by conflicting obligations, 

2.1. 2, A possible solution may be that all PV-States require by national 
law that operators of nuclear installations within their territory assume 
liability by contract in respect of all nuclear incidents that may occur 
in the course of carriage from or to their respective installations to 
or from a P-State, 

2. 1, 3. The solution suggested in paragraph 2. 1. 2. will, however, give 
rise to difficulties in case both the PV -State and the P-State concerned 
are party to the Supplementary Convention, Under that Convention the 
Installation PV -State would be solely liable within the "second tranche" 
in respect of any nuclear incident that may occur in the course of the 
carriage. The PV -State can hardly be expected to accept this consequence 
of a solution that has been chosen for purely juridical-technical reasons. 

2. 1. 4. Such consequences might, however, be avoided by the introduction 
of a recourse system. While the PV -operator remains liable during the 
whole of the carriage and the PV -State assumes liability towards the 
victims in respect of compensation due within the second tranche under 
the Supplementary Convention, the PV -operator and the PV -State may, 
by way of contract between the P-operator and the PV -operator and 
bilateral agreement between the P-State and the PV -State, be awarded 
rights of recourse against the P-operator and the P-State respectively 
with regard to compensation paid in case of a nuclear incident occurring 
while the P-operator had the nuclear substances in charge, 

2.1. 5, There is, however, another complication. Different amounts of 
liability may be established for the PV -operator and the P-operator. 
If the PV -operator has the highest amount it seems appropriate tl:).at in 
cases referred to in the preceding paragraph a right of recourse against 
the P-State be granted to him in respect of any sum he has paid as 
compensation over and above the amount of liability established with 
respect to the P-operator, as the latter can hardly be expected to assume 
liability towards the PV -operator beyond that amount. The result of 
such right of recourse being exercised against the P-State will place the 
latter State in the same position as would have occurred had the P-operator 
been primarily liable towards the victims. If the P-operator has the 
highest amount, it ensures from the suggested solution that the P-State 
will have to enter with compensation out of public funds under the 
Supplementary Convention (by way of recourse actions exercised against 
it by the PV -State) on a lower level than would have been the case had 
the P-operator been primarily liable. The P-State is, however, free 
to provide by domestic legislation that it shall have a right to recover 
the difference from the P-operator or his insurer. 
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2. 2. In cases 7 and ll (PV-.V or V___,.PV) the PV -operator will 
under the Paris Convention be liable during the whole of the carriage, 
whereas under the Vienna Convention the operator liable will either be 
designated by the contract between the consignor and the consignee or 
be the one who had the nuclear substances in charge at the tii:ne of the 
incident. Evidently the same kind of conflict may arise as in cases 3 
and 10 {paragraph 2. 1. 1. ). 

2. 2. 1. In principle the same solution can be recommended: the PV
operator is required to assume liability by contract for the whole of the 
carriage {i.e. from loading or until unloading respectively in the V -State). 

2. 2. 2. The Supplementary Convention will not give rise to any specific 
problems, as under the Paris Convention the carriage will be a carriage 
between a P-State and a non-Contracting State and the PV -operator will 
automatically be liable for the whole of the carriage. 

2. 2. 3. As between the PV -operator and the V -operator contractual 
arrangements may be made, by which the PV -operator is awarded a 
right of recourse against the V -operator -within the amount of liability 
established with respect to him - as regards compensation paid out by 
the PV -operator in respect of incidents occurring while the V -operator 
had the nuclear substances in charge. Only in case the PV -operator 
has a higher amount of liability than the V -operator, the former runs a 
financial risk, which will, however, materialize only in case of a major 
incident. 

IV. CONFLITS ARISING FROM DIFFERENCES AS REGARDS THE 
TERRITORIAL SCOPE OF THE PARIS AND VIENNA CONVENTIONS, 
AND FROM THE PROVISIONS ON JURISDICTIONAL COMPETENCE 

1. In the present memorandum only the nuclear incidents occurring 
in the course of {maritime) carriage of nuclear substances are dealt 
with. Possible conflicts in case of an incident occurring within a 
nuclear installation will therefore be left aside. 

2. The following is an exhaustive list of possible situations with 
regard to the place of a nuclear incident occurring in the course of 
{maritime) carriage of nuclear substances: 

1) P-State 7) P- + PV-States 13) V-State +high seas 
2) V -State 8) P- + NC-States 14) V- + V-States 
3) PV -State 9) P-State +high seas 15.) PV- + NC-States 
4) NC-State 10) P- + P-States 16) PV-State +high seas 
5) high seas 11) V- + PV -States 17) PV- + PV -States 
6) P + V -States 12) V- + NC-States 18) NC-State +high seas 

19) NC- + NC-States 
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In all these cases nuclear damage may be suffered in a P-State, a 
V -State, a PV -State, a NC -State or on the high seas, 

2. 1, With a view to limiting the scope of the discussion it is assumed 
that neither of the Conventions has by national law been extended to 
cover nuclear incidents occurring in NC-States. The cases 4 and 19 
will therefore be entirely disregarded, The cases 8, 12, 15 and 18 
will equally be disregarded or rather assimilated to cases 1, 2, 3 and 5 
respectively. 

2. 2. As the cases 10 and 14 do not give rise to conflicts between the 
Conventions other than those which may arise in cases 1 and 2 respectively, 
they will not be dealt with separately but assimilated to cases 1 and 2. 

2. 3, In the remaining cases (1, 2, 3, 5, 6, 7, 9, 11, 13, .15 and 17) 
conflicts will arise only where under both Conventions liability lies with 
a PV -operator. 

2, 4. The relevant cases will subsequently be dealt with separately 
and taking into account the various possibilities as regards the territorial 
extension of the damage caused, 

2, 4.1. Incident wholly in a P-State (case 1) 

Jurisdiction will under the Paris Convention lie with the courts 
of the P-State but would under the Vienna Convention be conferred on 
the courts of the Installation PV -State, The conflict is avoided, however, 
if the PV -State does not extend the Vienna Convention to cover these 
cases. On the other hand it seems advisable that the Installation PV
State extends the Paris Convention to cover damage suffered in V -States, 
because it would thereby considerably reduce the risk that the operator 
is held liable for such damage in the PV -State or in the V -State under 
ordinary rules of the law of torts. 

2. 4, 2. Incident wholly in a V -State (case 2) 

Jurisdiction will under the Vienna Convention lie with the courts 
of the V -State but would under the Paris Convention lie with the courts 
of the Installation PV -State. The conflict is avoided, if the Installation 
PV -State does not extend the Paris Convention to cover these cases 
(cf para. 2. 4. l. ). The question of this PV -State extending the Vienna 
Convention to cover damage suffered in P-States does not arise, as the 
territorial scope of the Vienna Convention will be governed by the law 
of the V -State (c£. para, II.l. 2, 2, 2, ). If that law has not thus extended 
the scope of the Vienna Convention, the PV -operator may be held liable 
in the P-State or in the PV -State for damage suffered in P-States. The 
situation is in principle the same as regards damage sustained on the 
high seas or in NC-States. 
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2. 4. 3. Incident wholly in a PV -State (cast;l 3) 

(a) incident in the Installation PV -State. 

No conflicts will arise. Jurisdiction will under both Conventions 
lie with the courts of the Installation · State and will under both Conven
tions govern the territorial field of application. 

(b) incident in another PV -State. 

Jurisdiction will under both Conventions lie with the courts of 
that PV -State. Damage suffered on the high seas will be covered. 
The Installation PV -State should extend the Paris Convention to 
cover also damage suffered in V -States, and the other PV -State 
should extend the Vienna Convention to cover damage in a P-State. 

2. 4. 4. Incident wholly on the high seas (case 5) 

Jurisdiction under both Conventions with the courts of the 
Installation PV -State. That State should extend the Vienna Convention 
to cover these cases, including damage suffered in P-States. No conf
licts will arise and the operator will be adequately protected against 
claims outside the scope of the Conventions. 

2. 4. 5. Incident partly in a P-State and partiy in a V -State (case 6) 

2. 4. 5. I. Under the Paris Convention jurisdiction will lie with the courts 
of the P-State. The Paris Convention automatically applies to damage 
in the P-State and on the high seas. Under the Vienna Convention juri
sdiction will lie with the courts of the V -State. The Vienna Convention 
automatically applies to damage sustained in the V -State. The conflict 
as to the jurisdictional competence cannot be avoided. 

2. 4. 5. 2. The exercise of multiple jurisdiction does not in itself imply 
a breach of any of the Conventions, as neither the P- nor the V -State is 
bound by any obligations under either of the Conventions towards the 
other State. So far no legal conflict arises. 

2. 4. 5. 3. The PV -operator will, however, be exposed to the risk of 
being held liable to pay compensation in excess of the amount of liabi-
lity established with respect to him under the law of the PV -State. 
The courts of the P-State are obviously entitled - and obliged - under 
the Paris Convention to award compensation for damage sustained in the 
P-State and on the high seas (possibly also damage suffered in other P
or PV -States) up to the full limitation amount, without taking into account 
claims which may be brought against the operator before the courts of 
the V -State in respect of damage caused in that State. It is true that 
the PV -State may extend the scope of the Paris Convention to cover 
also that part of the incident which occurred in the V -State. This will, 
however, hardly have any effect in practice, as victims suffering damage 
in the V -State are not likely to bring their actions against the operator 
before the courts of the P-State but will probably resort to their domestic 
Courts. 
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Similarly, the courts of the V -State will be entitled - and obliged 
under the Vienna Convention to award compensation for damage sustained 
in the V -State concerned {and damage sustained in other V- or PV-States) 
up to the full limitation amount. Provided that the V -State has extended 
the scope of the Vienna Convention to cover also damage sustained on the 
the high seas, actions for compensation may be brought against the 
operator before the courts of the V -State also in respect of such damage 
and such claims will be included in the limitation amount. If the Vienna 
Convention is thus extended, victims suffering damage on the high seas 
may have an option to bring their claims before either the courts of the 
P-State or the courts of the V -State, as it will probably not be possible 
to attribute such damage to one part of the incident only. 

2. 4. 5. 4. There are no reasons for the V -State to extend the scope of 
the Vienna Convention to cover alsci that part of the incid.ent . which 
occurs in the P-State, as it would thereby iri principle - although· 
hardly in practice - reduce the amount available to compensate 
victims suffering damage in the V -State. 

2. 4. 5. 5. The PV -State will be bound to recognize and admit enforcement 
of judgments rendered by the courts of the P-State as well as judgments 
rendered by the courts of the V -State. This means that in case of a 
major incident the limitation amount may prove insufficient to meet 
all claims. As it does not seem justified to require that the operator 
maintain financial security to cover his liability over and above the 
limitation amount, the PV -State should intervene by way of an indemni -
fication system estab.lished by its internal legislation in order to protect 
the operator against the risk of being held liable to pay compensation in 
excess of the said amount. 

2. 4. 6. Incident partly in a P-State and partly in a PV -State {case 7) 

2. 4. 6.1. Under the Paris Convention jurisdiction will lie with the courts 
of one of the States concerned, to be determined by the ENEA Tribunal 
referred to in Article 17 of the Convention. Under the Vienna Convention 
jurisdiction will lie with the courts of the PV -State. 

2. 4. 6. 2. No conflict as regards the jurisdictional competence will 
arise, if the Tribunal confers jurisdiction on the courts of the PV -State. 
But a conflict will arise if the Tribunal confers jurisdiction on the 
courts of the P-State, as the PV -State is bound under the Vienna Conven -
tion to assume jurisdiction but will in such case under the Paris Conven -
tion be bound exclude the jurisdictional competence of its courts. The 
conflict cannot be avoided, unless at least one of the Conventions is 
amended. However, as long as the rights of the victims bringing their 
actions before the courts of the P-State are not affected, it may be 
assumed that the P-State does not raise objection against the courts of 
the PV -State exercising jurisdiction. The PV -State will be found to 
recognize and enforce judgements rendered by the courts of the P-State 
as long as the total amount of compensation awarded by these courts 
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does not exceed the limitation amount. In order to protect the PV
operator from being held liable to an amount exceeding the limitation 
amount the PV -State should apply the indemnification system referred 
to in paragraph 2. 4. 5. 5. 

2. 4. 6. 3. No conflicts will arise with regard to the territorial field 
of application of the Conventions. 

2.4. 7. Incident partly in a P-State and partly in a NC-State {case 8) 

Under the Paris Convention jurisdiction will lie with the courts of 
the P-State, whereas under the Vienna Convention jurisdiction would 
lie with the courts of the Installation PV -State. The Vienna Convention 
will not apply, however, unless the PV -State has extended it to cover 
this case. The PV -State should therefore refrain from providing for 
such extension. 

2. 4. 8. Incident partly in a P-State and partly on the high seas {case 9) 

The situation is in principle the same as described in paragraph 
2. 4. 7. If the PV -State refrains from extending the Vienna Convention 
to cover the case no conflicts arise. 

2. 4. 9. Incident partly in a V -State and partly in a PV -State {case ll) 

2. 4. 9.1. Under the Paris Convention jurisdiction will lie with the 
courts of the PV -State where the incident occurred. Under the Vienna 
Conventionjurisdiction will lie either in that State or in the V -State, 
to be determined by agreement between these two States. 

2. 4. 9. 2. If by such agreement jurisdiction is conferred on the courts 
of the PV -State no conflicts as regards jurisdictional competence will 
arise, but if the agreement confers jurisdiction on the courts of the 
V -State there will be multiple jurisdiction and apparently a breach of 
the Vienna Convention. 

2. 4. 9. 3. However, pursuant to Article XVII of the Vienna Convention 
PV -States may apply the Paris Convention as between themselves. 
The courts of the PV -State exercising jurisdiction cannot therefore be 
considered to be incompatible with the Vienna Convention. But as in 
the cases dealt with in paragraph 2. 4. 6. it may ensue from the 
exercise of multiple jurisdiction that the operator is held. liable to pay 
a total amount of compensation exceeding the limitation amount established 
under the law of the Installation PV -State. The latter State should 
therefore extend the scope of the indemnification system referred to 
in paragraph 2. 4. 5. 5. to cover also the present cases. 

2. 4. 9. 4. As regards the territorial field of application of the Conventions 
no conflicts will arise and no measures for extending the scope of any 
of the Conventions need to be taken. 
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2. 4. 10. Incident partly in a V -State and partly on the high seas (case 13) 

2. 4. 10, 1, Under the Vienna Convention jurisdiction will lie with the 
courts of the V -State, whereas under the Paris Convention jurisdiction 
will lie with the courts of the Installation PV -State, 

2. 4,10, 2, Provided that the PV -State has not extended the Paris 
Convention to cover incidents in the V -State and that the V -State has 
not extended the Vienna Convention to cover incidents on the high seas, 
no conflict will arise. The exercise of multiple jurisdiction may, 
however, lead to the operator being held liable to pay a total amount 
of compensation exceeding the limitation amount, The PV -State should 
therefore apply the indemnification system referred to in paragraph 
2. 4. 5, 5. also in the present cases. 

2, 4,10, 3, If the V -State has extended the Vienna Convention to cover 
incidents on the high seas, the PV -State is bound under the Vienna 
Convention to exclude jurisdictional competence of its courts also as 
regards the part of the incident occurring on the high seas, But under 
the Paris Convention it is obliged to confer such jurisdiction on them. 
This conflict cannot be avoided, unless at least one of the Conventions 
is amended, In practice, however, the conflict can be solved by the 
PV -State_ applying the indemnification system referred to in paragraph 
2. 4. 5, 5, (cf. paragraph 2. 4. 6. 2. ). 

2. 4,ll, Incident partly in a PV -State and partly on the high seas (case 16) 

Jurisdiction will under both Conventions lie with the courts of the 
PV -State where the incident occurred, No conflicts will arise, 

2, 4. 12, Incident partly in one PV -State and partly in another PV -State 
(case 17) 

2. 4,12, 1, Under the Paris Convention jurisdiction will lie with the 
courts of one of the PV -States concerned, to be designated by the 
ENEA Tribunal. Under the Vienna Convention jurisdiction is conferred 
on the courts of one of these States, to be determined by agreement 
between them, 

2. 4,12, 2, It can be assumed that both States will await the decision 
of the Tribunal and will make an agreement in accordance with that 
decision, No conflicts as regards jurisdictional competence will then 
arise. 

2. 4, 12, 3, There will be no conflicts with regard to the territorial field 
of application of the Conventions, 
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3. Special problems where two or more operators are liable in 
respect of one nuclear incident (involving different nuclear 
consignments) 

3. 1. The following cases of more than one operator being liable in 
respect of a single nuclear incident will have to be taken into account 
(P = P-operator; V = V -operator; PV = PV -operator): 

1) P + P; 2) P + V; 3) P + PV; 4) V + V; 5) V + PV. 

3. 2 The cases 1, 2 and 4 do not give rise to any conflicts. (In case 2 
it will be for the Installation P-and V -States to make agreements with 
a view to avoiding multiple jurisdiction and cumulative liability, but no 
legal conflicts arise from the simultaneous application of the Paris and 
Vienna Conventions). 

3. 3. In cases 3 and 5 special problems may arise in case of a nuclear 
incident occuring wholly on the high seas. 

3. 3. 1. In case 3 conflicts will be avoided, if the Installations PV -State 
. does not extend the Vienna Convention, to cover incidents on the high 
seas. There is no need for such extension as the Paris Convention 
automatically applies. Under the Paris Convention jurisdiction will in 
respect of both operators lie with the courts of either of the Installation 
States concerned, to be designated by the ENEA Tribunal. 

3. 3. 2. In case 5 jurisdiction will under the Paris Convention lie with 
the courts of the Installation PV -State in respect of actions brought 
against the PV-operator. Provided that neither that PV-State nor the 
Installation V -State has extended the Vienna Convention to cover inci
dents on the high seas no. conflicts will arise. But if the Installation 
V -State has provided such extension, jurisdiction will under the Vienna 
Convention and in respect of both operators lie with the courts of one of 
.the Installation States concerned, to be determined by agreement between 
these States. This conflict will be solved only if by such agreement 
jurisdiction is conferred on the courts of the PV -State. If jurisdiction 
is conferred on the courts of the V -State, the situation will have to be 
dealt with by the PV -States introducing an indemnification system such 
as suggested in paragraph 2. 4. 5. 5. above. 

V. CONFLICTS ARISING FROM THE APPLICATION OF CERTAIN 
RULES ON SUBROGATION OR RECOURSE 

I. Article 6(d) of the Paris Convention awards a right of subroga-
tion against the operator liable to any person who has been held liable 
to pay compensation for nuclear damage under the law of a non-Contrac
ting State (V- or NC -State). Under Article XI(2)(a) of the Vienna Conven
tion such right of subrogation may be exercised only by "nationals of a 
Contracting Party". 

I. 2. Where jurisdiction over actions against a PV -Operator lies 
with the courts of a PV -State, that State is bound under the Paris 
Convention to recognize such rights of subrogation also when exercised 
by persons who are not nationals of a Contracting Party to the Vienna 
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Convention (PV -or V -States). This is, however, incompatible with the 
Vienna Convention. The conflict may be of practical importance in case 
of an incident causing nuclear damage to an amount exceeding the applicable 
limitation amount, as the granting of rights of subrogation may reduce 
the amount available for compensation to other victims. A V -State whose 
nationals have suffered damage may therefore object to the PV - State 
awarding rights of subrogation to others than nationals of V -and PV -States. 

1. 3. The PV -State thus being under conflicting obligations the only 
solution seems to be that the PV -State provides by national law that 
where a right of subrogation under Article 6{d) of the Paris Convention 
is exercised l:>efore its courts by a person who is not a national of a 
Contracting Party to the Vienna Convention, this may not affect or limit 
the rights of other victims to obtain compensation. To the extent that 
the application of such provision would lead to the operator being held 
liable for a higher amount than the limitation amount the PV -State 
should intervene by way of an indemnification system {cf. paragraph IV. 
2. 4. 5. 5. above). 

2. Article 6{e) of the Paris Convention provides for certain rights 
of recourse against an operator of a nuclear installation in respect of 
nuclear damage whi·ch because of the provisions of Article 2 is not 
covered by the Convention. There is no corresponding article in the 
Vienna Convention. 

2. 1. The exercise of the rights provided for in Article 6{c) may in 
certain cases give rise to conflicts between the two Conventions. If, 
for example, a PV -operator is liable in respect of a nuclear incident in 
the territory of a PV -State which causes damage in a NC -State and a 
person having his principal place of business in a P- or PV -State who 
has paid compensation for such damage exerci·ses the right of recourse 
provided for in Article 6{e) against the PV -operator, the amount 
available for compensation to other victims may thereby be reduced. 
Such rights of recourse not being recognized by the Vienna Convention, 
V -States may object to the PV -State admitting such rights to be exercised. 

2. 2. The conflict will be avoided, if the PV -State concerned extends 
the Vienna Convention to cover damage sustained in NC -States to the 
extent that such damage is covered under the Paris Convention, i.e. as 
regards rights of recourse under Article 6{e) of the latter Convention. 
It may, however, be questioned whether such partial extension of the 
Vienna Convention is at all admissible under the Convention or even under 
international law. 

2. 3. If the answer to that question is in the negative the conflict could 
possibly be solved by the PV -State concerned providing by national 
legislation that the exercise of rights of recourse under Article 6{e) shall 
in no case affect the rights of other victims to obtain compensation in 
pursuance of the Vienna Convention. In order to protect the PV -operator 
from being in these cases held liable for more than the limitation amount 
the PV -State concerned should apply the indemnification system referred 
to in paragraph IV 2. 4. 5. 5. above. 
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VI. CONCLUSIONS 

1. It may appear from the foregoing that there are a great number 
of conflicts between the Paris and Vienna Conventions and that their 
solution requires a prospective PV -State not only to take legislative 
measures of rather a complicated nature but also to intervene in several 
situations by way of an indemnification system imposing financial obligations 
on the State beyond those arising from the Brussels Supplementary 
Convention. One might therefore ask whether in practice it would not 
be the best solution to initiate a procedure for amending at least one 
of the Conventions with a view to eliminating the conflicts. 

2. However, for the time being, the possibility of amending the 
Conventions or either of them must probably be disregarded as being a 
politically and practically unrealistic approach. Besides, it would 
presumably prove to be a technically difficult task to bring about such 
absolute harmony between the two Conventions that all sorts of conflicts 
become eliminated. 

3. For the prospective PV -State therefore no other solution seems 
to remain than to try and overcome the conflicts by way of internal 
legislative measures of the kind indicated in the present memorandum. 
The necessity of introducing not only a great number of special provisions 
of civil or administrative law but also a system of financial guarantees 
involving public funds will, of course, be a strong incitement for any 
State not to become party to both Conventions. It should be pointed out, 
however, that to a large extent these measures are merely of a formal 
nature and not likely to entail practical consequences except in situations 
of such an extraordinary character that they will probably never arise 
and could thus, for all practical purposes, be disregarded. Serious 
conflicts, with economic and practical implications, will arise only in 
extremely rare cases where both the total amount of the damage caused 
and the territorial extension of the incident and/ or the damage go far 
beyond what can normally be expected in connection with nuclear incidents 
in the course of carriage of nuclear substances. In fact, therefore, the 
problems boil down to mere questions of legal technique. However 
intricate the legal machinery to be set up may appear, it should be a 
price worthwhile to pay in order to obtain the advantages of a worldwide 
and water-tight system of compensation for nuclear damage. 

442 



COMPENSATING DAMAGE CAUSED TO THE SHIP CARRYING 

NUCLEAR SUBSTANCES 

J. WAROT 

Avocat a la Cour 

Secretary General 

French Maritime Law Association 

France 



The question raised is whether or not to maintain the exclusion of 
liability to make good damage caused to the means of transport by the 
nuclear substances. 

You know subject to what reservations the Vienna and Paris Conventions 
decided that the shipowner would bear the risk himself. Mr. Lagorce 
spoke on Monday of the capital importance of this problem. Yesterday, 
Mr. Maurer, presenting the remarkable report by Mr. Belser, put 
forward an opinion and a .few moments ago, Mr. Timm made a striking 
statement setting forth the advantages of such solution. 

The object of my remarks is to demonstrate to you that, in spite of 
objections which are frequently apposite, a reform is desirable. Of 
course it will be necessary to determine what form it will take. We 
are of the opinion that this risk should definitely and without any 
ambiguity be borne by the nuclear operator. In other words, we think 
that the maritime carrier should be indemnified against all loss or 
damage suffered by his ship which is attributable to the nuclear substan
ces carried. In our view this solution is justified both legally and 
economically. It should be embodied in an amendment to the Paris and 
Vienna Conventions. 

Some legislators have realised the need for reform and have already 
decided on it or are about to do so; openly, the United Kingdom, Belgium, 
France; by implication, Sweden, Norway for instance. Other countries 
are attracted by such a solution. Are these legislators in the right? We 
think the answer is "yes". However, before considering why this 
solution appears to the French Delegation to be the best, we propose 
to examine briefly the objections that have been formulated against such 
a choice. 

The first, which may appear to certain jurists, is as follows: 
It is said that we are confusing~ types of liability having a different 
basis: 

one is determined by the contract of carriage between the 
shipowner and the shipper or chartered, i.e. the nuclear ·operator; 
this being a contractual liability; 

the other is determined by law, i.e. by the relevant international 
convention (Paris or Vienna), this being a liability for tort, a 
liability towards third parties. 

The conclusion drawn from the above is that it would be an error of law 
to extend the effects of absolute liability to a contractual relationship. 

We are not impressed by this objection. There is no cumulative 
liability. There is nothing to prevent the two parties concerned -
the carrier and the operator - from deciding that certain of their rights 
and obligations will be defined, if they so wish, in the contract between 
them; and further that as regards their rights and obligations arising 
from the special hazard of damage to the ship, reference will be made 
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to the provisions of the International Convention, which introduce an 
exceptional system of absolute liability, There is nothing incompatible 
in the foregoing. One should not overlook the requirements of economics 
and technology. These require the lawyer to make concessions, Even 
if as lawyers we may find it disconcerting, we know that in fact we often 
have to be guided by the practical man, the user. Our function is to 
translate their requirements into legal terms. Moreover, are we not 
here in a special, indeed an exceptional, field? Channelling of liability 
on to one person admits of no weakness, no exception, To use a fashionable 
phrase, it is almost as if we were driven to it by the march of history, 
The last discussions which took place at IMCO regarding the "Torrey 
Canyon" have made this plain and unambiguous. A breach has been 
made in the old-fashioned law of liability based on proof of negligence. 
Absolute liability may well become the only solution, happily or 
unhappily, for the future, Any agreements between the parties will 
have to take this into account, 

The second objection concerns the shipowner himself, It is almost 
as if he heard the voice of the sirens, which makes it all the more 
dangerous, especially on the shores of the Mediterranean, 

"Make no mistake", the shipowner is told, "you will not be fully 
indemnified, you will have to share. You will have no rights over the 
first $5,000, 000, and up to the further limit you will have to share 
with other injured parties, with whom you will be in conflict". 

But it is not the first time a shipowner has had to share:: It is an 
admiralty lawyer speaking. 

The 1957 Brussels Convention on. the limitation of liability of the 
owners of seagoing vessels provides that those suffering damage to 
property - i, e, a shipowner whose ship has been seriously damaged or 
sunk - will be compensated after those who have suffered physical 
~nJury. The shipowner's claim against the limited fund or against what 
remains of it will rank pari passu with other creditors, if other third 
parties than he have also suffered damage. Thus the objection appears 
to us to be without substance, 

The third objection, which still concerns the shipowner, consists 
in saying: 

"There is nothing so good as a good insurance policy covering 
nuclear risks, for the Paris Convention, for instance, provides that to 
the extent that you, as a person suffering damage, may have been at 
fault or have been negligent and this has a bearing on the damage, your 
compensation will be correspondingly reduced. With a suitably worded 
policy you will be better protected, Thus you will be obliged to maintain 
insurance, " 

This is not an absolute certainty. If the shipowner's wrongdoing 
was intentional, if he stood to gain by it, the insurer will also make 
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reservations, Moreover, nothing prevents the drafters of the new 
Convention provisions from saying that, apart from these special and 
rare cases, unconditional liability shall be absolute for all purposes 
and thus navigational or commercial faults by persons for whom the 
shipowner is responsible will be covered, 

The fourth objection concerns the nuclear operator, to whom it 
is said: 

"You wish to assume liability for damage caused to the ship. 
Agreed, but you will have to pay a very high premium because ships 
are worth a great deal. Moreover, the need to set a value on the ship 
will provide a new source of disputes, " 

This is not an objection, It is a position met with daily. Very 
often, the "insured value" is higher than the "market value". It will 
always be possible for the shipowner to come to an agreement with the 
nuclear operator. And the latter's insurer will be fully informed; the 
premium will be calculated accordingly. 

Let us now turn to the reasons which weigh conclusively on the side 
of inclusion. 

In the first place, it is desirable to aim at uniform law, This 
work of unification can only be achieved through international conventions, 
The Brussels Maritime Conventions are the finest illustration of this 
and the International Maritime Committee -which you have invited to 
take part in your work - can claim the merit of having made it possible 
for the maritime countries to find solutions to a number of difficult 
problems and to conflicts of law which appeared insoluble. 

Since 1910, with the Convention on Collisions, the IMC has led the 
way. Legislatures have followed this lead, They have embodied the 
international solution in their national laws. Could there be a finer 
tribute? 

Here today, it seems to us essential that the operator liable for 
damage to the ship should be identified by reference to a Convention, and 
not outside the Conventions. Such a solution is preferable to that which -~~--~-~-~~----~-~-~~-~~---------------~~--~------

involves seeking to attach liability by means of legislation peculiar to 
the operator, or through the legislation of the country where the incident 
occurred, It is essential to avoid the danger of disparity between national 
legal systems based on common law liability and those systems which 
adopt or might adopt a special fixed rate system of compensation, 

To quote the striking phrase used by Mr. Lagorce when alluding to 
this problem, only inclusion makes complete "harmonisation" possible: 
the same liability for all operators whatever countries may be passed 
through. 
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Finally, a word about the shipowners. Surely it is the desire of 
traditional shipowners, the big shipping interests, that damage to the 
ship should be included. They must be able henceforth, without 
reservations or reluctance, without financial exactions which are as 
unbearable as they are abusive, to carry this new type of freight. 

The best security the shipowners can give the nuclear operator is 
that of the quality of their service. In exchange, they can rely on him 
to provide them, pursuant to the future provisions to be inserted in the 
Paris and Vienna Conventions, the appreciable security and assurance 
that damage suffered by their ship will always be made good. 

But, it may be objected, such a solution is far off. This is true; 
we say in France: "Paris was not built in a day". An international 
convention requires infinite patience. The International Maritime 
Committee has often put this to the test. 

Meanwhile, in order to deal with the most urgent aspects, we are 
confident that a round table between nuclear operators, shipowners, 
and their insurers - both of maritime risks and nuclear hazards - will 
produce a provisional solution to the problem. Doubtless the obstacle 
of subrogation will be overcome. 

But meanwhile, and to conclude, the definitive solution we propose 
is both just and reasonable. In law, there is nothing to prevent its 
adoption. From the economic standpoint, there is general consensus 
that it is to be commended and even desired. True, there will always 
be lacunae, gaps and blemishes. After all, some work must be left 
for the lawyers, and particularly members of the bar, if only to 
justify their existence. 

447 



LIABILITY AND INSURANCE COVERAGE OF THE SHIPPER 

OF NUCLEAR SUBSTANCES FOR DAMAGES TO THE 

CARRYING SHIP 

U.E. TIMM 

NUKEM (Nuklear-Chemie und-Metallurgie GmbH) 

Germany 



At least for two reasons the questions concerning the liability of the 
shipper of nuclear substances for nuclear damages to the means of 
transport on which this material is carried are highly interesting at this 
mom:ent, 

First of all, there have been a number of difficulties between nuclear 
operators, carriers, and insurers with regard to this liability to the 
carrying ship up to now, and because of the different interests involved 
a general and satisfactory solution has still not been found, in spite of 
the fact that a reasonable protection at acceptable prices and conditions 
should be of mutual advantage. 

Secondly, in connection with the implementation of the Paris 
Convention some countries, for instance Great Britain, made a new 
attempt to solve the problem by introducing an absolute and exclusive 
liability of the consignor of nuclear material for nuclear damages caused 
to the means of transport, 

This liability is not stipulated by the Paris Convention itself but may 
be introduced by national laws in the implementation of this Convention. 
As other Governments, for instance those of France, the Federal 
Republic of Germany, and Norway, have already drafted corresponding 
laws, it is now certainly timely to discuss the present situation, the 
new legal possibilities, the corresponding insurance problems, and 
the best solution to choose for the future. 

In the following I shall try to give some comments on these questions 
from the practical point of view of the German nuclear operators. After 
consideration of the present legal and insurance situation in Germany, 
the possibilities offered by the Paris and Vienna Conventions in this 
field will be analysed, 

I. PRESENT SITUATION IN GERMANY 

1, The present legal situation in Germany in this field can be summarized 
as follows: 

{a) The German nuclear law, the Atomgesetz of 23rd December 1959 
does not establish a special liability of the consignor of nuclear substances 
for nuclear damages to the means of transport on which they are carried. 
This specific risk is not mentioned in the law, and there have not been 
any lawcourt decisions on this subject; however, in my opinion a correct 
interpretation of the legal provisions necessarily leads to the result 
that they do not apply to damages to the means of transport, 

During transport, the consignor of nuclear substances can theoretically 
be liable - if German law is applicable - in accordance with paragraph 
25 or paragraph 26 of the Atomgesetz, 

Paragraph 25 provides for the absolute liability - without proof of 
fault or negligence - of the owner of a nuclear plant, if nuclear damages 
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are caused by this plant or by installations or activities connected with 
its operation, 

Most German commentators are of the opinion that paragraph 25 
does not apply to nuclear accidents occurring during nuclear transport 
outside of the plant, because such transport . is not really an activity 
belonging to the operation of such a plant, At least for transport iri 
connection with waste disposal this interpretation is open to question, 
because in paragraph 25 activities concerning waste disposal are 
explicitly attached to the operation of a nuclear plant, 

Paragraph 26 of the Atomgesetz provides that in all cases which 
are not regulated by paragraph 25, the person having the nuclear 
material in his possession is absolutely liable for all nuclear damage, 
unless it can be proved that the damage was not due to a defect in or 
failure of the protective equipment, and furthermore that the damage 
was caused by an occurrence which could not be avoided by the possessor 
even by exercising all precautions necessary in accordance with the 
existing circumstances. Under German law, the consignor of transported 
goods remains their mediate possessor as long as the carrier as his 
contractual partner has them in his immediate possession and acts thus 
as mediator. By this means, the consignor remains absolutely liable 
during the whole voyage until the material is delivered to the consignee. 

Consequently, under either paragraph 25 or paragraph 26 of the 
Atomgesetz, the consignor of nuclear material is absolutely liable for 
nuclear damages caused to third persons. 

There is certainly the difference that the consignor has a slight 
chance of exculpation under paragraph 26, if he can prove that the 
protective equipment has not failed and that he exercised all necessary 
precautions so that the regulation of paragraph 26 could be qualified as 
a modified absolute liability. But the requirements of German law
courts are particularly strict as to the care applied so that this proof 
is difficult to establish, 

The liability stipulated by both provisions is, however, only 
applicable to nuclear damage caused to third parties and not to damage 
suffered by the carrier having accepted the nuclear substances as cargo. 
This exclusion in their application is not explicitly stated in paragraphs 
25 and 26 of the Atomgesetz. However, it is stipulated in paragraph 38 
in connection with paragraph 36 that paragraph 25 does not apply for 
damages caused to persons carrying out services for the operation of a 
nuclear plant, Thus, if the transport is the kind of service to which 
paragraph 25 of the Atomgesetz applies, damage to the means of transport 
in this connection is not compensated. 

Correspondingly, paragraph 26, subparagraph 4, of the Atomgesetz 
provides that the absolute liability under this paragraph does not apply, 
if there exist relations between the possessor and the person suffering 
damage on the basis of which the latter has accepted the danger originating 
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from the material. The contract between the consignor and the carrier 
for the carriage of the nuclear substances represents such a relationship 
by which the carrier accepts the inherent danger of this material. 

The result of these interpretations is that the special liability clauses 
of the German nuclear law do not apply to damages caused to the means 
of transport by nuclear substances transported on them. 

(b) The relations between the shipper and the carrier concerning 
such damage to the ship are, therefore, presently regulated, as far as 
German law is applicable, by the bill of lading, maritime trade law, 
and common civil law. Claims against the consignor for damages to 
the carrying ship are possible under these rules only if it is proved that 
the damage is due to the shipper's fault, negligence, or omission. 
Consequently, it is stipulated in the bills of lading, in accordance with 
the Hague Rules, that the shipper is liable for damages arising: 

from shipper's failure to declare and mark the weight of the 
transported goods or to incorrect weight having been declared 
or marked; 

from inadequate or improper description of the goods; 

- from failure to disclose fully the nature and character of the 
goods; 

from insufficiency of packing; 

or from any other act, fault, or neglect of the shipper, his 
agents, or his servants. 

These principles also apply to dangerous goods as it is stipulated 
in Article 4, paragraph 6, of the Hague Rules and paragraph 564(b) of 
the German maritime trade law. If the shipper discloses the nature 
and character of such inflammable, explosive or other dangerous goods ,t 
and the carrier accepts them aboard his ship for transport, the risk 
is with the carrier and he can get no compensation except if he can 
prove that the damage was due to the shipper's fault, negligence, or 
omission. 

The conclusion of this short summary of the present legal situation 
in the Federal Republic of Germany is that the absolute liability of the 
consignor or shipper of nuclear substances stipulated by the German 
nuclear law is not applicable to damages to the means of transport, and 
that liability for such damage is only possible under contractual obligations, 
maritime trade law, and common civil law, if the damage is due to 
fault or negligence of the consignor or shipper or persons acting on their 
behalf. Where compensation is due, no limitation is provided. 

2. As the legal situation concerning nuclear damage to the ship is thus 
identical with the normal rules for other dangerous goods, it could be 
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expected that the insurance cover should cause no serious problems. 
The situation is, however, different. 

(a) The risk of the carrier arising from the acceptance of nuclear 
substances which depends principally on the manner in which he himself 
or his people handle this material should, following generally agreed 
insurance principles, be covered by the marine insurance of the carrier. 
However, the German marine insurers hesitate to accept this risk, 
Thus, risks arising from nuclear energy or radioactivity are explicitly 
excluded from the present German General Rules of Marine Insurance -
Time - by Clause No. 22 agreed by the German Transport Insurance 
Association. The only concessions made by this Association are Clauses 
A and B for the Reinclusion of Nuclear Energy Risks. 

In this connection, marine insurers and carriers generally argue 
that Clauses A and B do not protect the carriers against damage to their 
ships caused by normal cargoes of nuclear substances, because Clause 
B only includes damages arising from nuclear installations or material 
outside the ship, and Clause A only concerns radioactive material in 
such small quantities - because of the limitation of the radioactivity 
permitted per package - that normal transport of nuclear substances 
is not included. 

This interpretation is, however, not correct as far as Clause A for 
the Reinclusion of Nuclear Energy Risks is concerned, According to 
its wording, Clause A includes - without charge of an extra premium 
damage to the ship caused by material, the carriage of which is 
permitted in accordance with class IV(b) of the Decree on Dangerous 
Sea Cargo of 4th January 1960. As this class IV(b) in the new version 
valid since 1964 allows the transport of all radioactive and fissile 
material - under observation of different packing provisions - there 
can be no doubt that all nuclear substances and even irradiated fuel 
elements are included in the insurance cover. This means that all 
German carriers having obtained insurance cover under the General 
Rules of Marine Insurance with the generally offered clauses A and B 
for the Reinclusion of Nuclear Energy Risks, are actually covered against 
nuclear damage to their ships arising from all kinds of nuclear cargo. 
But even under the former wording of class IV(b) valid in 1960, all 
transport was permitted, if the radioactivity of each package was not 
higher than 2 curies. As the specific radioactivity of uranium is very 
low, the consequence is that at_least all normal transports of unirradiated 
nuclear substances have been permitted since 1960 and that the carriers 
have been protected to this extent by Clause A. 

In fact, the German marine insurers still refer to the former 
wording of class IV(b). The consequence is that they explicitly accorded 
insurance cover for the transport of nuclear substances only in some 
exceptional cases and asked for an additional premium, This attitude 
does not even correspond to the exact interpretation of the former version 
of class IV(b) as defined above. But above all, such application of the 
former wording of class IV(b) is not acceptable from the legal point of 
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view, because Clause A of the General Rules of Marine Insurance does 
not refer to a special version of class IV{b). 

The reference made in Clause A to class IV{b) of the Decree on 
Dangerous Sea Cargo is very useful because this class follows the 
development in the field of sea transport of radioactive and fissile 
materials and thus represents at all times the actual standard in this 
field. By this means it is also certain that Clause A always corresponds 
to latest developments, This very positive situation created by one of 
their own special clauses should be accepted, at least in principle, by 
the German marine insurers, It should then also be possible to solve 
the independent problem of an additional premium if necessary. 

Thus, the marine insurance situation in this field could be defined 
as fairly clear and positive. However, the German marine insurers are 
not willing to accept this situation as final. This impression is based 
on the very negative attitude of the marine insurers each time this 
problem is raised -going so far as to deny the possibility of insurance 
cover - and furthermore on the fact that a new formulation of Clause A 
for the R einclusion of Nuclear Energy Risks is being internally discussed 
by the insurers. 

The future development of the German marine insurance market is, 
therefore, very uncertain, 

As far as the London market is concerned, the most frequently 
applied marine insurance policy, the Institute Time Clauses -Hulls -
only protect against "perils of the sea" and some other dangers contained 
in the so-called Inchmaree Clause, Nuclear risks arising from the 
carried foods - for instance contamination - can certainly not be 
qualified as "perilsof the sea", and the additional Inchmaree Clause does 
not mention those risks. Considering the principle of British insurance 
policies that only the explicitly mentioned risks are covered, nuclear 
risks arising from the nuclear material on board a ship are, therefore, 
in general not protected, In accordance with the principle of the dominant 
cause applicable in the United Kingdom, nuclear damage can exceptionally 
be covered under certain circumstances, if it is consequential to an 
accident falling under the "perils of the sea" or the other risks mentioned 
in the policy. However, as this possibility depends on the circumstances 
and the interpretation of each particular case, it is completely uncertain 
if carriers covered by the Institute Time Clauses - Hulls - will get 
compensation from their insurer in case of nuclear damage to the ship, 

As German carriers generally sail under German or British marine 
insurance, their position is very uncertain. Under the German cover 
an objective interpretation leads to the result that the insurance of nuclear 
substances is included, but the insurers are not willing to accept this 
situation. Under the British cover the inclusion is insufficient. 

In order to defend their position , the marine insurers argue that 
the development of their field has been so bad that they are not able to 
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take this additional risk. The argument is difficult to understand, 
because the operation of nuclear installations is not possible without 
shipment of nuclear substances and the carriers are offering the 
necessary transport capacities. The marine insurers should be able 
to share the risk which the operators and the carriers are forced to 
run. The standpoint of the marine insurers is not even justified by a 
realistic estimation of the corresponding risk. As explained above, 
the nuclear risks of the carriers were already included in their insurance 
cover in the past, but those risks are certainly not responsible for the 
poor development in the field of marine insurance. During thousands 
of voyages with nuclear material, which have been made in the 
last twenty years, it has been proved that the transport of nuclear 
substances, for which extensive protective equipment and extensive 
licensing are required, is far from being as dangerous as other goods, 
for instance those of the chemical industry, for which marine insurance 
coverage is given. 

For these reasons, United States marine insurers do accept the 
nuclear risk at least for American vessels. It would not be in the 
interest of European marine insurers if all nuclear substances were 
shipped on American vessels. 

(b) On the other hand the German consignors or shippers of nuclear 
material are in general not protected by their third party liability 
insurance against claims arising from damage to the means of transport. 
The German General Conditions of Third Party Liability Insurance for 
Activities with Nuclear Substances outside of Nuclear Installations 
explicitly exclude in paragraph 4 No.9(b) damage to the means of 
transport on which the material is carried. Only in special cases is an 
exceptional inclusion of this risk offered. 

The standpoint of the German liability insurers is that the risk of damage 
to the ship which carries the nuclear material is not really a problem of 
third party liability and should, therefore, be covered by the marine 
insurers. They are not willing to accept the economical burden that 
should normally be taken by the marine insurers. This seems to be 
correct but does not really solve the problem, at least not for the 
consignors or shippers. 

It is obvious that this system stipulating a general exclusion of the 
risk and offering the possibility of reinclusion only as an exception is 
not satisfactory. Even if the carrier obtains the necessary cover through 
his marine insurer, the latter, by principle, does not renounce his 
right of subrogation against the shipper. Such subrogation is certainly 
only pas sible if there is a justified claim of the carrier against the 
shipper, i.e. if the shipper's fault or negligence can be proved. But, 
as such cases can unfortunately never be excluded, liability insurance 
against damage to the carrying ship is absolutely necessary for the 
shipper for each transport of nuclear substances. 
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3. The result is that the present liability situation for nuclear damages 
to the carrying ship does not really cause difficulties from the legal 
point of view that could not be solved in practice.Even the. fact of 
different legal solutions in different countries should not be a major 
problem, because the important question in maritime law, to know which 
national law will be applied by the competent law-court in accordance 
with international private law, does not represent great difficulties in 
this field. The relations between the shipper and the carrier are fixed 
by the bill of lading, this means by contract so that the applicable law 
will be clearly defined in most cases. 

On the contrary, the real problems of the present situation arise 
from the insurance side, which is not prepared up to now to accept the 
nuclear risk as a norm·al one, It is obvious that this situation is not 
satisfactory, either for the carriers or for the shippers, A new and 
satisfactory general solution with regard to liability for nuclear damage 
to the means of transport is therefore necessary, 

II, THE REGIME OF THE PARIS AND VIENNA CONVENTIONS 

1. In this situation the Convention on Third Party Liability in the Field 
of Nuclear Energy, concluded in Paris on 29th July 1960 (Paris Convention) 
and the Vienna Convention on Civil Liability for Nuclear Damage, concluded 
in Vienna on 21st May 1963, introduce a new liability system under which 
the operator of a nuclear installation is absolutely and exclusively liable 
for all nuclear damage caused by nuclear incidents in his installation 
or during the transport of nuclear. substances to or from his installation, 
This means in principle that for such nuclear damage only the operator 
is liable, that he can be made liable only in accordance with the provisions 
of the Conventions, and that this liability is independent from whether 
or not the damage is due to his fault or negligence or to that of his 
personnel, On the other hand, the liability of the operator is limited to 
a maximum amount, in general 15 million European Monetary Agreement 
units of account, corresponding at present to the same amount in dollars, 

In both Conventions damage to the means of transport is explicitly 
excluded from the operator's liability. Under Article 3(a)(ii)2 of the " 
Paris Convention and Article IV(5)(b) of the Vienna Convention there is, ;j 
in principle, no right of compensation f0r the carrier for nuclear damage 
to the means of transport upon which the nuclear substances involved 
were at the time of the incident. 

This very clear and realistic solution was unfortunately not fully 
maintained by the Paris and Vienna Conventions because the general rule 
that no claims against the operator are allowed outside the clauses of the 
Conventions, does not apply as to damage to the means of transport. 
On the contrary, both Conventions provide that the operator may be 
liable for such damage according to legal prescriptions outside the 
Conventions. Whereas Article IV(7)(b) of the Vienna Convention states 
this principle without any limitation, Article 6(c)(ii) of the Paris 
Convention stipulates that such claims against the operator are only 
possible if the applicable national legislation has made specific provisions 
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concerning such damage to the means of transport. This difference in 
the regulation of the two Conventions is unfortunate for a great number 
of different national solutions, and in this connection some difficulties of 
interpretation might arise. 

On the other hand, both the Paris and the Vienna Conventions 
LArticle 7(c) and Article IV(6j} provide that by national legislation the 
principle that the provisions of the Conventions do not apply to damage 
to the means of transport may be declared inapplicable, so that in 
such cases the absolute and exclusive liability of the operator also 
includes such damage. The only limitation for national legislation 
is that the liability of the operator with respect to other damage may, 
in no case, be reduced to less than $5 million. 

The Commission of the European Atomic Energy Community gave 
to the Member States of the Community the recommendation to use this 
possibility and to include the damage to the means of transport in the 
liability system stipulated by the Paris and Vienna Conventions. The 
argument on which this recommendation is based is the harmonization 
of the applicable liability regulations at least within the Community in 
order to reach an equal protection for possible victims, to avoid a 
falsification of competition because of different insurance charges, and 
to facilitate the carriage of nuclear material across borders. 

The choice of the countries which have already ratified the Paris 
Convention is in fact not identical. The United Kingdom and Sweden 
include the liability for damage to the means of transport in the operator's 
liability. Spain and Turkey, on the contrary, do not include such damage. 
France and Belgium have not provided such inclusion in their respective 
provisional laws concerning nuclear liability. However, their bills for 
the final legislation chose the opposite solution of inclusion. Likewise, 
the draft acts of Norway and the Federal Republic of Germany, which 
will be implemented together with the Paris Convention in these countries, 
provide the inclusion of damage to the means of transport in the liability 
system of the Convention. 

Considering that up to now only four countries have final legislation 
in this field and that two of them took the very opposite position of the 
others, it seems useful to discuss the question as to which solution seems 
to be preferable from the legal and insurance points of view. 

2. As the Paris Convention is already in force, it seems necessary 
to demonstrate first of all the three possibilities which are open for 
every Member State, according to this Convention: 

(i) Inclusion of the liability for nuclear damage to the means of 
transport in the operator's absolute and exclusive liability under 
the Convention in accordance with Article 7(c). 

(ii) No inclusion of this liability as to the means of transport in the 
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Convention's regulation, but specific national provisions stipul
ating such liability outside the Convention in accordance with 
Article 6(c)(ii). 

(iii) Maintenance of the regulation proposed by the Paris Convention : 
(1) by not reincluding in the Convention the operator's liability 
to the means of transport and (2) by not making specific provisions 
to this effect in the national law outside the Convention. 

(a) It is certain that the first possibility: to include the nuclear 
damage to the means of transport on which the nuclear material is 
carried in the operator's absolute and exclusive liability, has the 
advantage of giving at least in principle a clear solution which could 
lead to a harmonized situation in a great number of countries. There 
would also be a simple and clear procedure because the claims of the 
carriers could only be directed against the operator and no proof of 
fault or negligence would be necessary. 

However, a more detailed study must result in the conclusion that 
this would also entail quite a number of advantages. 

First of all, this inclusion of a liability problem between contrac
tual partners -the operator and the carrier - in the operator's absolute 
liability would be against the generally accepted principles of absolute 
liability and, therefore, against the system of the Paris Convention, 
concluded for the protection of third parties only. 

In accordance with the principles of German law concerning absolute 
liabilities, for instance the liability of the owners of animals or of the 
owners and drivers of motor vehicles, persons who in their own interest 
participate in the risk and have the dangerous object under their control, 
cannot enjoy at the same time the advantages of the provisions concerning 
the absolute liability with respect to such dangerous objects. It is not the 
aim of such liability that one partner takes the risk of a common and 
dangerous concern from the other participating partners. Those people 
concerned can estimate the existing dangers and apply the necessary 
precautions, can make the appropriate contractual arrangements, and 
can get insurance cover. In such cases the conditions for the application 
of an absolute liability are not fulfilled. 

The Paris Convention itself takes care of this situation by excluding 
in principle the damage to the means of transport from the operator's 
liability. The decision of a national legislation to reinclude those damages 
is made possible only as an exception. The fact that this possibility 
has to be considered as a compromise is illustrated by the provision 
that at least $5 million have to be reserved for other damage, that 
means to real third party damage. As this limit represents only 
a minimum, the German bill concerning the application of the Paris 
Convention even provides that the amount reserved for other damage 
has to be $ 10 million. 
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The fact that the ceiling of private liability has been limited to 
$15 million signifies that in case of a major accident including both third 
party damage and damage to the ship, $5 or even $10 million have in 
any case to be reserved and the rest has to be divided proportionally 
between the carrier and the other victims. Thus, the sea carrier is 
not sufficiently protected against damage to his ship by the operator's 
liability· 

Only in the case where the Brussels Convention is also applicable 
would damage above the ceiling of $15 million have to be supported by 
the State : concerned. This State guarantee accorded by the Brussels 
Convention cannot, however, be an acceptable argument in this 
discussion on the best legal solution. First of all the Brussels Convention 
has not yet com:e into force. Furthermore, not all countries accepting 
the Paris Convention will also ratify the Brussels Convention. For 
countries which ratify only the Vienna Convention a State guarantee 
is not provided at all. 

There are still other reservations to make as far as the carrier's 
protection by the operator's liability is concerned, because this absolute 
and exclusive liability follows the general rules of third party liability 
and can, therefore, not replace the carrier's cover by his marine 
insurance. Article II of the Paris Convention stipulates that the nature, 
form and extent of the compensation are governed by national law. 
Correspondingly, the German bill concerning the implementation of 
the Paris Convention refers in paragraph 25(k) to the provisions of the 
German common civil law concerning third party liability. This implies 
- as stated explicitly in the Expose des Motifs of the Paris Convention 
and in the German bill - the application of the principle that the fault, 
negligence, or omission of the injured in connection with the damage 
suffered have to be considered in determining the compensation to be 
paid by the person liable and may very well result in deductions from 
the carrier's claims concerning damage to his ship. Thus, if the 
carrier wants full protection, he will need an inclusion of the nuclear 
risk in his marine insurance, even if nuclear damage to his ship is 
included in the operator's absolute liability, for nobody can be sure 
that in case of damage there will not be some fault, negligence, or 
omission on his side. The result is that the operator's third party 
liability cannot offer to the carrier a protection which is without gaps. 

The same is true with regard to transport within or between 
countries which do not ratify the Paris Convention. In such countries 
the carriers would not be protected by the absolute liability of the 
shippers concerned, so that they will need in any case a corresponding 
inclusion in their marine insurance. 

Under the German bill, the financial security of the operator for 
claims by third parties in respect of nuclear damage has to be granted 
up to the ceiling of $15 million by insurance cover, as far as this is 
possible under economically acceptable conditions, or, if this is not 
possible, by State guarantee. Consequently, operators presume that 
German legislation will prescribe insurance cover during transport -
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in accordance with the present German provisions - only up to acceptable 
amounts; this means from $250,000 to, at the most, $5 million, dependent 
in each particular case on the enrichment and the transported quantities, 
and that up to $15 million the rest will be covered by State guarantee. 
However, if an amount of $10 million has to be reserved for other 
damage and the State does not want to pay, in C?-Se of a major accident, 
all damage to the ship on its own, the necessary insurance cover will 
have to be fixed at more than $10 million for each transport, which is 
not justifiable economically. In comparison with the presently prescribed 
maximum amounts of nuclear liability insurance for transport, such 
figures would represent roughly a tenfold increase. 

There is already no doubt that the general inclusion of damage to 
seagoing vessels, i.e. of a typical risk of marine insurers, would have 
considerable influence on the premiums. Having no relations with the 
different carriers, it would for instance be impossible for the operator's 
liability insurer to know the exact value of the ship concerned so that 
an exact estimation of the risk would be extremely difficult. The increa
sing influence of this cost would obviously be even more important if the 

ceilings of liability insurance were to move up so decisively. 

The result is, therefore, that in spite of the inclusion of nuclear 
damage to the means of transport in the operator's absolute liability, 
the problem of the inclusion of the sea carrier 1 s nuclear risk in their 
marine insurance would not be solved, that still two insurance covers 
for the same risk - the marine insurance of the carrier and the liability 

insurance of the operator -would be necessary, and that such solution 
would certainly have a negative influence on the cost situation. Such 
increase of the cost is, however, unacceptable, particulary taking into 
account that the nuclear industry is making all efforts in order to make 
nuclear energy competitive with other energies. After the encouraging 
experience with nuclear energy and the handling of nuclear substances 
during the last twenty years, the consequence of the Paris and Vienna 
Conventions should not be to increase cost and to make the position of 
nuclear energy more difficult. 

(b) The second possibility for the different national legislations is 
to ·maintain the principle of the exclusion of damage to the means of 
transport from the Convention's liability system, but to make specific 
provision for such liability in the national law outside the Convention. 
This system of maintaining a special right of compensation of the 
carrier outside the Convention has, however, several disadvantages. 
One point is certainly that one of the main purposes of the Paris Conven
tion, to have a harmonized regulation in the field of the compensation 
for nuclear damage, could not be achieved because each national 
legislation would choose a provision corresponding to its normal legal 
system. This variety of provisions would certainly make things 
difficult, at least in the case where an operator of one country wanted 
to contract with a carrier corning from another country. 
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Another problem is that such special provisions for damage to the 
means of transport if included within the normal national legal systems 
would probably not apply the absolute and exclusive liability system of 
the Conventions, but would make the liability of the operator or consignor 
dependent on his fault or negligence and would allow claims against other 
persons who might have influenced the damage to the means of transport. 

If the authorities of a country adopted this solution, such system 
would perfectly correspond to the present one. This would not cause 
great problems from the legal point of view, as we have seen, but 
would not change the present difficult insurance situation. Not only 
carriers but operators and all other persons concerned with the ship
ment of nuclear material would need insurance coverage against all 
possibilities. This would increase cost unnecessarily because the same 
risk would be insured at least twice - by the marine insurers of the 
carriers and the third party liability insurers of the operators. 

(c) The third and last solution, i.e; the complete exclusion of 
damage to the means of transport from the operator 1 s liability is the 
one corresponding to the spirit of the Paris Convention. 

This does not require much explanation because in Article 3(a)(ii) 2 
such damage is explicitly excluded from the operator's liability, and 
the reinclusion as well as the liability outside the Convention are only 
allowed in the exceptional case where specific provisions for such 
liability are made in national legislation. 

But stating this principle, the Paris Convention takes into account 
the fact that the carrier is not a third party in the sense of this Conven
tion because he accepts, by contract and for payment, the shipment 
of the nuclear material, well knowing what kind of material it is. The 
carrier has the material under his control and is thus the only one who 
can influence its handling. The exclusion of damage to the means of 
transport from the operator's absolute liability corresponds, therefore, 
to the principles of the Convention. 

This exclusion would have the very positive consequence of reserving 
the whole amount of the operator 1 s liability ceiling for nuclear damage 
caused to third parties by nuclear incidents. All disputes between those 
victims and the respective carrier could be avoided. 

Another advantage of this solution would be to offer the most clear 
and practical legal and insurance situation. There would be no claims 
of the carrier against the operator in respect of nuclear damage to the 
means of transport. This is justified by the contractual relations 
between the carrier and the operator, and is only one step forward 
from the present legal situation, at least as far as the Hague Rules and 
German law are concerned, because these also exclude the operator's 
or shipper's liability for damage to the ship and make an exception 
only if the operator's or shipper's fault can be proved. 
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The argument could be raised that such complete exclusion of damage 
to the ship from the operator's liability could have the consequence that 
the care he takes as to the safety of the shipped material, particularly 
as to the packing, might decrease considerably and could make the 
whole operation even more dangerous. This is, however, not correct, 
because the possible damage to the ship is only one part - and not even 
the most serious - of the possible consequences of a nuclear incident 
during transport, so that the operator's risk is extremely high in any 
case. He will, therefore, be forced in any case to make all possible 
efforts in order to avoid the slightest incident. The operator still runs 
one more risk, and that is the loss of his licence or at least serious 
difficulties with the public authorities, 

However, this clear solution would also have· advantages for the 
carriers. The marine insurers would be forced to protect the carri'ers· 
if they did not want to make the shipment of nuclear substances impossible. 
By this marine cover the carriers would be fully protected without 
having to fear the gaps which exist if they are only protected by the 
operators 1 absolute liability -as mentioned :before. 

This solution would be preferable from the economic point of view 
as well. The additional premiums of the marine insurers should not 
be excessive, because the aforementioned German Clause A for the 
Reinclusion of Nuclear Energy Risks is now offered without any additional 
premium, Even a normal extra fee charged by the insurers should 
not increase the specific transport cost considerably, because these 
premiums for general insurance cover against nuclear risks would be 
part of the carriers 1 total insurance charge and would by this means 
be only one item of their general costs borne by their entire transport 
business, 

In any case, the carriers will pass this additional cost to the operators. 
This additional charge would be acceptable for the operators, because 
on the other hand they could leave all problems of damage to the means 
of transport out of their liability insurance, As the legal system 
applicable to the relationship between the operator and the carrier is 
fixed by contract, the latter could have no claims against the operator 
- as far as this damage is concerned - even if a nuclear incident 
occurred outside the territorial application of the Paris Convention, 
Consequently, the marine insurer could have no right of subrogation 
either. This would certainly have a positive influence on the premium 
to pay to the operator's third party liability insurer, The result would 
be, therefore, that the operator would have to pay the premium for 
the insurance cover of this specific nuclear risk only once, 

The conclusion of this comparison of the possible legal solutions 
for the compensation of nuclear damage to the means of transport is, 
therefore, that the most advantageous way is the last one mentioned, 
i, e, the complete exclusion of damage to the means of transport from 
the operator's or consignor's liability as proposed by the Paris 
Convention itself. This solution has the advantage of offering the most 
clear and logical legal situation and an economic way to solve the 
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problem at the same time. The disadvantages of the solution stipulating 
a full inclusion of damage to the means of transport in the operator's 
absolute liability could be avoided. The risk of the carrier could be 
covered by one insurance only, and the operator would pay the 
corresponding premium only once. The carrier would have complete 
protection, even if damage were due partly to his own negligence. Such 
solution should, therefore, completely correspond to the common interest 
of all partners in the nuclear field, to facilitate the harmonization of 
the applicable legal system and to get cost down in this field in order to 
make nuclear energy competitive. 

A difficult problem for the realisation of this solution seems to be 
the opposition of the marine insurers who are not prepared to accept 
the carriers 1 risk of nuclear damage to their seagoing vessels and to 
waive their right of subrogation. 

It is perhaps useful to recall in this connection that air insurers 
already took this step forward and accepted the risk of damage to aircraft 
arising from nuclear cargo and even waived their right of subrogation 
towards the operator and the consignor. A decisive factor for this 
development was the international competition on the air transport 
market and the firm desire of the air transport companies concerned 
to get regular transport orders for nuclear substances. Cor.respondingly 
air insurers could not deny the absolute necessity of these companies 
to obtain insurance protection and made the necessary inclusions in their 
policies. This proves that the proposed solution is possible. 

It is certain that the interest of sea carriers is not as high as that 
of the air transport companies, because the transported quantities have 
not been large enough for them up to now. This implies logically that 
their pressure on the marine insurers has been less intensive. However, 
the quantities of transported nuclear substances increase steadily so 
that I do not believe that the important European sea carriers can afford 
to leave this business to the air transport companies, American carriers, 
or outsiders, as they have up to now. Their pressure on the marine 
insurers might therefore increase. 

The marine insurers should reconsider if the inclusion of this 
nuclear risk could not be acceptable to them. The experience with 
nuclear transport during the last twenty years should make this possible. 
It does not seem acceptable that a clear and advantageous legal solution 
should be refused, only for the reason that one part of the competent 
insurers, i.e. the marine insurers, is not prepared to give the necessary 
insurance cover and to accept their part of the risk. 

3. These conclusions made on the basis of a comparison of the possible 
solutions under the system of the Paris Convention are also valid as to 
the Vienna Convention. 

The choice left to Contracting Parties in regard to liability for 
damage to the means of transport on which the nuclear substances are 
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carried, is identical. Only the procedure is somewhat different as 
far as the possibility of liability outside the Convention's provisions 
is concerned, In order to avoid such liability, it is suffi.cient in the 
framework of the Paris Convention that the implementing legislation 
does not formulate specific national provisions in this respect, For 
countries ratifying the Vienna Convention and wishing to avoid such 
liability outside of this Convention, the situation is completely opposite, 
for they would have to stipulate by specific provisions that the operator 
of a nuclear installation will not be liable for damage c;;~.used to the 
means of transport on which nuclear substances are.transported to or 
from his installation, 

However, this question of procedure does not change the value of 
the arguments in favour of the solution of a complete exclusion of 
liability. On the contrary, one of the arguments is even stronger in 
the framework of the Vienna Convention, For instance, the fact that 
there is no chance for victims to get compensation from the State if the 
ceiling of $15 million of the operator's liability is exhausted makes it 
even more important to reserve this amount to true third parties and not 
to limit this amount for the benefit of one of the operator's contractual 
partners. But also the fact that the operator's liability can by no means 
replace the carrier's marine insurance becomes even more evident, 
The .amount left, after the reserve of $5 or $10 million for other damage 
has been made, will in no case be a sufficient cover for the carrier, 
especially as even this amount will be shared proportionally between 
the carrier and other victims, 

It is very important that the proposed solution is not only possible 
under the system of the Vienna Convention but also represents under 
this system the same advantages. For, if it is the aim of both Conventions 
to reach harmonization in the field of liability for nuclear damage, this. 
will only be possible if the solutions found under both Conventions for 
the different problems of detail are identical, 

1 certainly do not pretend that the complete exclusion of damage to 
the means of transport on which the nuclear substances are transported 
from the operator's liability is the only solution possible, but I feel 
that all the advantages are on its side so that it should be desirable for 
all parties concerned. 
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l. The papers presented during the Symposium raise a number of 
complex problems. This is not at all surprising since the subject is in 
and of itself, a difficult one. 

Carriage takes place with growing frequency over national borders 
and is thus subject to different national laws to the extent that international 
law is not sufficient to regulate all the various aspects. In addition, 
maritime carriage involves risks inherent to the "marine adventure" 
and even greater legal uncertainty: the high seas are not subject to 
the legal control of any single State, that is to say that the law of each 
State may find application in different circumstances; even as concerns 
the territorial sea, there are sometimes conflicts between the law 
of the place of the accident and the law of the flag. Finally, as concerns 
the maritime carriage of nuclear substances, a new and exceptional 
factor - nuclear risks and the special legal system applicable thereto -
adds still further to these difficulties in the minds of most people. 

In the circumstances, it is nonetheless encouraging to ascertain 
that nuclear substances have already been carried by sea in numerous 
cases. Serious problems remain, however, and the purpose of this 
paper is to examine generally three of the most important among these. 

2. It .is a source of satisfaction to ascertain, at the beginning, that 
the basic principles of the nuclear Conventions have never been contested 
and that their methods have rarely been criticised. This fact should 
guide the search for solutions. 

It should be pointed out, however, that Messrs. G. Vial and 
Y. Demoures express regret that the nuclear carrier has not been made 
directly liable by the Conventions since, in their opinion, this would 
have simplified the legal system applicable to carriage. Nevertheless, 
the problems raised by these authors could be resolved by the option 
which is provided to substitute the liability of the carrier for that of 
the operator, if indeed this option were used by all Contracting Parties, 
and by the possibility of completing and harmonising the definition of 
the term "nuclear installation". Results will depend largely on the 
methods adopted, when more experience has been gained, to organise 
nuclear carriage and its insurance. 

It should be recalled, also, that Mr. F. Vandenabeele expressed 
the wish that the Brussels Supplementary Convention should be 
extended to cover all damage which might arise on the high seas. 

Finally, with respect to damage to the means of transport, Mr. 
J. Warot suggests that firm provision should be made to include damage 
to the means of carriage within the system of liability established by 
the nuclear Conventions. On the other hand, Mr. U. E. Timm declares 
himself strongly in favour of the exclusion of such damage and insurers 
themselves are rather divided on this point. 
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3. In fact, the most thorny problems do not result from the basic 
rules established by the Paris, Vienna and Brussels Conventions but 
rather from the limitations which are encountered in applying the 
liability system created by these Conventions. 

I. THE APPLICATION OF MARITIME CONVENTIONS 

4. Most authors have recalled the provisions of the Paris Convention 
iA.rticle 6(bJ7 and of the Vienna Convention LArticle rr(sJ7 which leave 
open the application of international agreements in the field of transport, 
that is to say as far as we are concerned, maritime Conventions. As 
has been pointed out by Mr. M. Masaki, it is essential to clarify the 
scope of these provisions because they seem to have led to some confusion. 
It seems useful, therefore, to analyse them. 

In the first place, under the articles concerned, the liability of the 
operator is left fully intact; the liability of the carrier or of the shipowner 
may arise in addition, but the rules of the Paris and Vienna Conventions 
are neither set aside nor superseded by those of the maritime Conventions.(!) 

Secondly, only existing maritime Conventions (that is to say, those 
in force or open for signature, ratification or accession) at the time the 
Paris or Vienna Conventions were concluded may be taken into consideration. 
It seems logical, moreover, that any subsequent amendments to these 
maritime Conventions would also be applicable. 

Finally, and above all, only those maritime Conventions which 
establish liability, should, in my opinion, be considered as applicable. 
In fact, the nuclear Conventions do not specify that the maritime 
Conventions remain applicable, but state simply that the rule concerning 
the exclusive liability of the nuclear operator does not affect the 
application of maritime Conventions. Only those maritime Conventions 
which stipulate the legal liability of someone other than the nuclear 
operator are the kind which could be covered by such provision. (2) 
Consequently, Conventions intended, for example, to limit liability 
arising from other legal bases (rules of national maritime law or of 
general maritime law) should not be applied to the carriage of nuclear 

(1) It is stipulated, in effect, that the maritime Conventions do not 
affect the provision according to which only the nuclear operator 
is liable; they do not change the fact that he is liable under the 
maritime Conventions. 

(2) It would be difficult to conceive that the authors of the nuclear 
Conventions were unaware to the extent of maintaining specifically 
the application of maritime Conventions which have no relationship 
with the provisions under which the nuclear operator is exclusively 
liable. 
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substances. Such an interpretation seems to me compatible with the 
spirit of the nuclear Conventions, because their objective is precisely 
to set aside liability under the ordinary rules of law. 

5. If one accepts this supposition as being correct, the next 'step is 
to determine which maritime Conventions are intended to be covered 
by Article 6(b) of the Paris Convention L-;;r ~rticle II(5) of the Vienna 
Convention, the wording of which is identicaJ}. The 1910 Convention 
on Collision seems, indeed, to establish a system of legal responsibi
lities to compensate for damage suffered by one or the other of the 
colliding ships and by third parties; the assignment or sharing of 
liability is set down in that Convention. One might thus consider that 
in case of collision, the carrier would be liable in addition to the 
nuclear operator, pursuant to Article 6(b) of the Paris Convention. 

I am rather doubtful, however, as to the application of the 1924 
Convention on Bills of Lading (Hague Rules) in the case of a nuclear 
incident which is subject to the Paris Convention. As explained by 
Mr. Rembauville-Nicolle, that Convention is intended to settle, on an 
international level, the relationship between carriers and consignors 
in cases of carriage with a bill of lading; it establishes their reciprocal 
responsibilities and liabilities as well as cases where the carrier's 
liability is exonerated; the parties to a bill of lading may, moreover, 
derogate largely from these provisions. It would thus appear that the 
Conventi?n on Bills of Lading does not set up a system of third party 
liability ))which could be affected by the exclusive liability of the 
nuclear operator. In my opinion, therefore, this Convention should 
not be included amongst those referred to by Article 6(b) of the 
Convention. This in no way prevents the carrier from being held liable 
for damage caused to the nuclear st~stances themselves, by virtue 
of stipulations in the bill of lading. 2 

The above reasoning, if it is correct, would be even more valid with 
respect to the 1924 and 1957 Conventions on the Limitation of the Liability 
of Shipowners. These Conventions set out the conditions in which the 
shipowner's liability may be limited as well as the maximum amounts of 
liability. The Conventions do not seem to create the shipowner's 
liability as such; in general, the latter has its source, as pointed out by 
Messrs. P. Bonassies, C. Miller and A. Kean, in rules of national or 
general maritime law or even in common law rules of third party 
liability. However, the limitations provided under these Conventions 
would be applicable if the shipowner's liability resulted from another 
maritime Convention applicable by virtue of Article 6(b). 

(1) Although it may, I imagine, cover indirectly or subsidiarily damage 
to third parties who are not parties to the bill of lading. 

(2) Moreover, a nuclear operator may, by virtue of Article 6(f)(ii) of 
the Paris Convention, assure himself of a right of recourse by a 
clause in the bill of lading, but this seems to be rather hypothetical. 
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The foregoing reduces the application. of maritime Conventions ( 1) 
in cases of nuclear incidents covered by the Paris and Vienna Conventions, 
to rather limited proportions. 

6, This argument will most probably be open to discussion. The 
Expose des Motifs of the Paris Convention (paragraphs 35 and 36) refers 
in a much more general way to "international agreements in the field 
of transport" which might be applicable. National laws which apply the 
Paris Convention have very probably not adopted the solution which I 
have indicated, 

The opinion put forth would certainly not lead to doing away with all 
liabilities of persons other than. the nuclear operator who are involved 
in maritime carriage. It is intended, rather, as a reaction against the 
tendency to consider that a charterer, a shipowner or port authorities 
might be held to unlimited liability by virtue of any rule of maritime 
law which is subsequent to the date on which the maritime Conventions 
were concluded, These apprehensions, often only slightly justified, 
result from that very legal uncertainty; they may thus be prompted to 
take out excessive insurance based on the idea mentioned by Mr, A. Rand: 
"just because you might need it" or "just in case". 

II. THE LIMITS OF TERRITORIAL APPLICATION OF THE NUCLEAR 
CONVENTIONS 

7, The most worrisome and complicated problems raised by the nuclear 
Conventions are certainly those concerning the scope of application, 
We are particularly grateful to Miss N, Hardenne and to Mr. D. A. French 
for their very precise analyses of situations which might occur, 

Under general rules, international Conventions can only create 
obligations for Contracting States, and apply only in the territory of 
these States, As soon as a foreign element is involved in a nuclear 
incident -nuclear operator, ship or territory of a non-Contracting 
State, high seas, damage suffered by a national of a non-Contracting 
State or by a person domiciled in such State - the rules of private 
international law may call for the application of rules other than those 
established by the nuclear Conventions, In this regard, the solution 
will be quite different according to whether the court before which the 
case is brought is that of a Contracting, or non-Contracting, State 

8, The court of a Signatory State to the Paris Convention (taken as an 
example), if it accepts jurisdiction, will be bound by the provisions of 
the Convention. The scope of application of the Convention is circumscribed 

(1) The 1961 Convention on the Carriage of Passengers is subsequent 
to the Paris Convention and, moreover, contains a stipulation 
maintaining the application of nuclear laws and Conventions 
(Article 14). The other Brussels maritime Conventions do not 
cover problems of third party liability, nor do the 1958 Geneva 
Conventions. 
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in a rather precise way {just as with respect to the jurisdiction of 
courts) and it seems to me that it does not allow, as concerns nuclear 
incidents, for the maintenance of the rules of conflict of laws of 
Contracting States. It should not be forgotten that the private 
international law of a given country is, in reality, a collection of 
national rules for the solution of problems of conflict of laws and is not 
an internatiop.allegal system on the same level as international treaties 
signed by such country. 

Consequently, the court will not take account of possible foreign 
points of contact such as the headquarters of the consignor, the 
of the ship which either suffered or caused the incident, the nationality 
or domicile of the person s.uffering damage, the place where the charter
party was signed, etc. On the other hand, this same court cannot 
apply the provisions of the Paris Convention to incidents occurring in 
the territory of a non-Contracting State or to damage suffered in such 
territory, unless the law of its country {or that of another Contracting 
State from which the operator liable comes) has extended these 
provisions to such territory, purs.uant to Article 2 of the Convention. 
Should the incident occur on the high seas, the court of a Contracting 
State will take account of the probable intention of the Signatories and 
will apply the Convention, here, as well, unless the damage is suffered 
in the territory, or in the territorial sea, or on a ship of a non-Contracting 
State. 

Finally, it flows from the provisions of the Paris Convention that 
the Convention covers only the liability of nuclear operators whose 
headquarters are in a Contracting State, and who are designated by the 
competent public authority and subject to the obligations concerning 
financial security to meet their liability. 

One must thus recognise that even the courts of Contracting States 
will be led, in certain cases, to disregard or to question the applicability 
of the nuclear Conventions. It must be added, however, that should 
there be uncertainty - on the physical determination of points of contact 
or on the rules of conflict - they will have a natural tendency to apply 
the lex fori, that is to say under our hypothesis, the Paris Convention. 

9. If the court of a non-Contracting State has jurisdiction, it will not 
be found by the provisions with respect to the scope of application of the 
nuclear Conventions, nor by those of internal legislation which have 
extended the application of these Conventions to the territory of non
Contracting States. 

The court will, as a general rule, apply the law of the place of the 
incident (lex loci delicti). This follows from the oldest and most widely 
applied principle (locus regit actum) of private international law. Courts 
sometimes take account of other points of contact such as the domicile 
of the person suffering damage, or that of the person owing compensation, 
and may even apply the lex fori; as concerns the high seas or the territo
rial sea, the law of the flag is applied by the courts of some countries i 
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where the incident occurs in one country (or on the high seas) and 
the damage is suffered in another, one can also arply the law of the 
place of damage or that chosen by the plaintiff. (l 

10. Placed before the diversity of national legislation which may be 
involved in the case of carriage, particularly maritime carriage, and 
before the uncertainty of rules of conflict of laws, one is led to recognise 
that the system of the nuclear Conventions may be stymied in a way which 
is difficult to predict. Messrs. S. van Gijn and A. C. Miles have pointed 
out the difficult insurance problems raised by nuclear damage which is 
subject to the legislation of non-Contracting States, It is true, nevertheless, 
that where persons suffering damage take a realistic point of view they 
will often be led to bring their action before the courts of countries which 
have organised a satisfactory system of protection and insurance. (2) 
One can thus reason that the common sense of judges will lead them 
to make a choice - among several possibilities - based on the best 
interest of those suffering damage and thus to choose a law which 
ensures reasonable compensation in the easiest and most certain manner. 
These factors will contribute largely to extend the scope of application 
of the nuclear Conventions beyond the most restrictive legal limits, 

This being so, the signature and the ratification by the greatest 
possible number of countries, of these Conventions whose value is very 
largely recognised, would provide the easiest and most radical solution 
to the problems which we have just pointed out. The only problems which 
would then remain would be those concerning conflicts between the Paris 
Convention and the Vienna Convention and there one need only refer to 
the legal science of Mr. U.K. Nordenson and to the solutions indicated 
in his very remarkable paper. 

III. DAMAGE TO THE SHIP 

11. Liability for damage to the means of transport has often raised 
problems in the maritime carriage of nuclear substances. The legal 
and insurance problems involved have been discussed very completely 
by Mr. J. Warot, Mr. U. E. Timm and by Mr. W. E. Belser, whose 
recent death deeply saddened all those who knew him, 

We shall merely recall the basic aspects of this problem in order 
to help in finding a solution. 

Under maritime law, the shipowner (given the hypothesis of a 
consignment under a bill of lading and not that of a charterparty) 

(1) For rules of conflict see: H. Batiffol, Droit International Prive 
(1967) pp. 601 to 614 and Dicey's Conflict of Laws (1958) pp. 932 to 
978, 

(2) We know, in fact, that rules of jurisdiction often allow the choice 
among several courts and, moreover, give wide bases to these courts 
to accept jurisdiction. 
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will undoubtedly be able, in certain cases, to rid himself completely 
or partially of liability for damage s_yffered by his ship: fault of 
another ve~sel in case of collision LArticle 3 of the 1910 Collision 
Conventio!lf, fault or negligence by the shipper, his agents or his 
servants LArticle 4{3) of the_l924 Convention ~n Bills of Lading! , 
settleme_E.t of joint damage L.Rules XIII and XVIII of York and of 
Antwer£1, In the majority of cases, however, it would seem that the 
shipowner must bear the loss of his ship. He can take out maritime 
insurance to cover this risk and, in general, such insurance will 
provide for recourse against the person responsible for damage to the 
ship {or his insurer). 

In the case of carriage of nuclear substances, the system established 
by the Paris and Vienna Conventions with regard to the liability of the 
nuclear operator will not apply, His liability may, however, be sought 
o.!:!_tside the Conventions,either by vir_!ue of any other applicable law 
LVienna Convention, Article IV{7){bJ/, or by virtue of special provisions 
of the legislation of the place of the incident or oj the law of the Contracting 
State w_E.ere the nuclear installation is situated LParis Convention, Article 
6{c)(iiJ/ • Nuclear insurers will thus have to cover liability which will 
probably be subject to a system other than that of the nuclear Conventions 
{for example, unlimited liability), or may even be unknown to them as 
different laws {particularly in the case of the Vienna Convention), even 
those of non-Contracting States, may be applicable; ( 1) such laws will 
regulate the operator's liability in different ways or may include no 
provisions to that effect, 

As pointed out by Mr. U,E, Timm, we thus have a rather confused 
legal position which engenders double insurance, with recourse between 
nuclear and maritime insurers, in one or the other direction. 

12. The inclusion of damage to the means of transport within the 
operator 1 s nuclear liability under the Conventions - which is made 
possible under the Paris and Vienna Conventions - would bring about 
the same simplification with respect to the legal position and modes 
of insurance as for other nuclear damage, at least if all the Contracting 
States so acted, This does not mean that the carrier would be entirely 
protected because the same limits with respect to exclusive liability of 
the operator would be applicable just as for other damage. This would, 
nevertheless, improve the position considerably and it is for that reason 
that many people have argued for this solution, and the Euratom 
Commission has recommended its adoption, 

The main objection, which has been pointed out several times, 
concerns the limited amount which would remain available for damage 
to the means of transport, because the nuclear Conventions require, 
in the case of reinclusion, that at least 5 million EMA u/a remain 

{1) As pointed out earlier, laws other than those mentioned in Article 6{c)(ii) 
of the Paris Convention may be applicable by virtue of private inter
national law. 
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available for the compensation of other damage LArticle 7(cl of the 
Paris Convention and Article IV(6) of the Vienna Conventiog/. 
Legitimate concern as to the protection of third parties led the authors 
of the Conventions to place damage to the means of transport in a non
privileged position. More general application of the Brussels 
Supplementary Convention would obviously re-establish financial 
security which would be largely adequate. 

13. It flows from this brief summary of the situation that damage to 
the means of transport is above all an economic problem which may 
very usefully be discussed among nuclear and maritime insurers. 

It seems to me to be a secondary problem as to whether, from a 
legal point of view, compensation of damage to the ship should be 
included in the framework of contractual liability rather than liability 
for tort. This traditional distinction is, moreover, largely overridden 
by the rules of the nuclear "Conventions. 

On the other hand, I believe that it would be extremely useful if 
insurers could come to agreement, in principle, as to the way of 
covering this risk, by the means of insurance best adapted thereto. 
Such agreement could take account of the techniques, customs and 
capacity offered by both nuclear and maritime insurers and would 
naturally imply the waiver of recourse. 

Parliaments would very probably be tempted to adopt the course 
thus opened toward a realistic solution. 
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DISCUSSION 



Mr. SCHEFFER said in connection with Mr. Lagorce's paper on "The 
practical position of nuclear operators with respect to third party 
liability insurance on the maritime carriage of nuclear substances", 
that it was impossible to find a satisfactory legal solution for the conflict 
between nuclear conventions and maritime conventions, This conflict 
derived from the very concept of the sovereignty of States, The victim 
of a nuclear incident in a country which was not party to the nuclear 
conventions could not be prevented from invoking the provisions of the 
maritime conventions, Maritime carriers had, therefore, to be given 
a right of recourse against the operator liable for a nuclear incident 
(Article 6, Paris Convention), 

Mr. LAGORCE agreed that the nuclear conventions had no power 
in themselves to introduce changes in the maritime conventions, It 
was nevertheless desirable to secure that as between the parties to the 
two types of conventions, the nuclear conventions should prevail over 
the maritime conventions, in order to release shipowners of all liability 
in the event of a nuclear incident, but without increasing the liability 
of operators under the nuclear conventions, If it proved necessary, 
both the nuclear and the maritime conventions should be amended in 
order to make the situation less difficult for nuclear operators, 

Professor BONASSIES pointed out that the interpretation of Article 6(b) 
of the Paris Convention, that Mr. Albano appeared to have adopted 

in-.his paper, was the classical interpretation based on the Convention's 
Expose des Motifs (paragraph 35) which regarded the 1910 Agreement on 
collision as belonging to the category of "international agreements in 
the field of transport". This interpretation was not absolutely binding. 
The 1910 Agreement did not in fact include any provision specifically 
concerning transport; on the contrary, it referred to national legislation 
for everything relating to the position of the shipowner as carrier 
(Article 4, paragraph 4, and Article 10). It applied to ships which had 
nothing to do with transport - such as oceanographic vessels, The 
doubt that remained regarding the exact scope of Article 6(b) of the 
Paris Convention might cause the courts in many countries to adopt 
an interpretation that was systematically biased in favour of the victims 
of a nuclear· incident, as was demonstrated by American case history 
in respect of the limitation of liability, Should a special convention on 
the third party liability deriving from the maritime carriage of nuclear 
substances be prepared, it would be necessary to enumerate those 
maritime conventions whose application to such carriage it was wished 
to retain or discard. 

Mr. MASAKI asked Mr. Fitzsimmons why, in adopting Article 6(b) 
of the Paris Convention the Nuclear Installations Act 1965 enumerated 
certain international agreements in the field of transport and excluded 
others such as the Brussels Convention on the Limitation of Shipowners' 
Liability, He would also like to have Mr. Fitzsimmons' view on the 
proposed insertion of the "nuclear liability exclusion clause" in maritime 
conventions - as for example in the Hague Rules on bills of lading, 
proposed at the Diplomatic Conference held in May 1967, although the 
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final version adopted in the form of the Protocol of May 1968 had been 
attenuated by not recognising the pre-eminence of the Hague Rules over 
other conventions. 

Mr. FITZSIMMONS said that Section 12 of the Nuclear Installations 
Act of 1965, was intended to give effect to the Articles in the nuclear 
conventions concerning the preservation of rights which had been 
created by international conventions in the field of transport. Reference 
to the 1924 Carriage of Goods by Sea Act was sufficient to do this ; it 
was not necessary to make any reference to other conventions which did 
not ·of themselves create rights to compensation. The amendment of 
the Hague Rules aimed at excluding nuclear damage would lead to a 
consequential amendment in the Carriage of Goods by Sea Act and 
would consequently not require any change in Section 12 of the 1965 Act 
since no right of action would be left to be preserved for nuclear damage 
occurring during the carriage by sea of nuclear substances. 

Mr. BOAL stated that possible conflict between the nuclear conventions 
and maritime conventions should not give us much concern. The nuclear 
conventions are special conventions, in case of conflict the court will 
look at both, give effect to both and iri doing so consider the purpose of 
both conventions and reach a practical conclusion. 

X 

X X 

Mr. BERCOVICI asked Mr. Spingarn what system of compensation 
would be applicable, pending the entry into force of the new legislation 
being prepared in the United States extending the benefit of the Price
Anderson Act to nuclear incidents on the high seas, to a nuclear 
incident occurring during carriage of nuclear substances in an American 
ship on behalf of an American nuclear operator. 

Mr. SPINGARN replied that under the agreements concluded with 
countries which received enriched uranium from the United States 
Atomic Energy Commission the foreign government was generally 
required upon transfer of possession to indemnify the United States 
against liability, except to the extent of Price-Anderson coverage. 
With respect to the law applicable in the event of a nuclear incident on 
the high seas, this was a matter of maritime law as to which he had 
no expertise. However, it was his impression that the position was 
not entirely clear and that the question of which law applied depended 
in some measure upon the court in which the action was brought. 

Mr. NORDENSON noted that according to Mr. Spingarn's statement 
the new legislation being prepared in the United States extending the 
benefit of the Price-Anderson Act to nuclear incidents on the high seas 
would only apply to the carriage of nuclear substances by a ship 
registered in the United States. If such were the case, Mr. Nordenson 
would like to ask Mr. Spingarn: 
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1. Would the operator of an American installation benefit from 
the Price-Anderson Act indemnification system in respect of 
an incident on the high seas during the course of carriage by a 
vessel not registered in the United States of nuclear substances 
to or from that installation? 

2. What would be the position of the carrier in that event? 

If the answer to the first question was in the negative, would this 
mean that in future United States nuclear operators would in practice 
be obliged to choose exclusively American vessels for their overseas 
shipment of nuclear substances? 

Would the answer to question 1 be the same if the ship not registered 
in the United States had been chartered by a United States nuclear 
operator? 

Mr. SPINGARN replied that the proposed extension of the Price
Anderson Act to transportation on the high seas applied only to ships 
registered in the United States. This was to some extent similar to 
the provisions of the Brussels Supplementary Convention. With respect 
to the law applicable to a nuclear incident on the high seas, Mr Spingarn 
gave the same answer as he had to Mr. Bercovici. 

Mrs OSCHINSKY referred to the amendments made to the bilateral 
conventions negotiated by the United Kingdom in order to exclude from 
their scope judgments in respect of liability for nuclear damage or 
lnJury. In her opinion, these amendments were only important as 
regards conventions concluded with States which had not signed the 
Paris Convention. She asked Mr. Fitzsimmons what was the interest 
of these amendments for the British operator or carrier since it seems 
that the British courts would have to apply the law of the place of the 
incident, in other words the foreign law. 

Mr. FITZSIMMONS said that a judgment obtained in the courts of 
a country which is not a party to the Paris Convention in respect of 
damage caused by an incident covered by the Convention might be 
unfavourable to an operator or carrier, especially as the court would 
not take account of the Convention limits, and such judgments should 
not therefore be enforceable in a Convention country. Besides providing 
some protection for Convention operators and others, this amendment 
procedure furnished an incentive to ratification of the Convention. 
Section 17{5) of the Nuclear Installations Act 1965, called for such 
amendments. However, this provision had not yet been brought into 
force. A number of conventions for reciprocal enforcement of 
judgments existed between the United Kingdom and non-Convention 
countries, and this measure would not be brought into force until 
suitable amendments to the existing bilateral conventions had been 
negotiated. 
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Mr. SQUIRES observed that, contrary to the opinion expressed by 

Mr. Fitzsimmons in his paper on "The protection of carriers in relation 
to third party liability for nuclear damage", that "consequential damage 
arising from nuclear damage seems no different in its intrinsic nature 
from consequential damage arising from any other kind of accident", 
he thought that these two categories were in fact different as the detection 
of nuclear damage might take much longer. 

Mr. FITZSIMMONS pointed out that the expression "consequential 
damage" had been used in his paper in opposition to the immediate 
consequences {or direct damage) arising from a nuclear incident. To 
the extent that consequential damage only became apparent after a long 
lapse of time, it might of course be a more complicated matter to obtain 
suitable insurance. However, only radiation damage to living creatures 
had this particular characteristic and such damage would be regarded 
juridically speaking, as direct damage rather than consequential. 

X 

X X 

Mr. DEPRIMOZ examined the following situations: 

1. Supposing the country of the carrier was a Signatory to the Paris 
Convention and had adopted the proposal put forward by Mr. Vial 
in his paper that the carrier be deemed a nuclear operator; 

2. Supposing this carrier made a shipment on behalf of. an operator 
belonging to a State which had also signed the Paris Convention 
but whose legislation would not permit it to regard the means 
of transport as a nuclear installation and the carrier concerned 
as the sole liable person. 

Mr. DEPRIMOZ asked Mr. Vial whether there would not then be a 
danger of conflicts of law and of jurisdiction - especially in connection 
with the Convention's provision referring back to national legislation 
(e. g. recourse by Social Security organisations) - since the victims 
would have a right of direct action both against the operator-shipper 
and against the carrier under the law governing the latter. 

Mr. VIAL answered that the liability of the operator-shipper would 
cease as soon as the carrier had taken over the nuclear substances. 
This derived from the Paris Convention, which laid down that the liability 
of the consignor-operator terminated when the operator of the receiving 
installation took over the substances carried, which would be the case 
for a carrier-operator. The quality of "operator" bestowed by a State 
on a carrier would in fact be binding on all States that were Signatories 
to the Convention. There did not therefore seem to be any greater risk 
of a conflict of jurisdiction by reason of the carrier being designated 
the operator of a nuclear installation. 
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Mr. STEIN agreed with Mr. Vial's views and also considered that 
there was little likelihood of any conflict of law arising. He mentioned 
in this connection the conditions laid down in Article 4(d) of the Paris 
Convention regarding the substitution of the carrier for the operator 
of a nuclear installation in respect of liability incurred during the 
course of transport. 

Mr STROHL, referring to the recommendation by the Steering 
Committee for Nuclear Energy concerning application of the Paris 
Convention on the high seas mentioned by Miss Hardenne, said he 
would like to make clear that the Steering Comnl.ittee's interpretation 
regarding the high seas is within the terms of the Paris Convention 
itself. 

The Steering Committee said that the high seas were not excluded 
from the Convention's scope of application. It had no wish - and no 
power - to set aside the other limits of application laid down in the 
Convention itself. It was possible that the Secretariat's comments on this 
interpretation were not sufficiently clear, but they did not affect the 
Steering Committee's interpretation itself. 

Mr. STEIN added a few words concerning the concept of the 
territoriality of ships defended by Miss Hardenne. In his opinion, the 
trend of international decisions showed that this was not an absolute 
concept, except perhaps for warships; when the liable operator was 
subject to the Convention, any incident or damage occurring on the high 
seas would be covered wherever the ship was registered,as the Conven
tion applied on the high seas, and subject to the provisions of the 
Supplementary Convention, the ship's registration should not affect 
this interpretation. 

Miss HARDENNE observed that although it was true that the principle 
of the territoriality of ships was not widely accepted, this was a regrettable~ 
state of affairs since if this deficiency were to lead to giving the Paris " 

Convention a wide field of application which included, at all events, ~-------------------
incidents or damage affecting ships registered in non-Contracting States, 
the absence of reciprocity might be deplored. Since the Convention 
contained no provision amounting to a kind a "contract for the benefit of 
a third party" in respect of the ships (or goods and persons on board 
those ships) of non-Contracting States, by virtue of what principle could 
application of the Convention tp this type of event be mentioned? 

Professor FISCHERHOF shared Mr. Stein's views on the application 
of the Paris and Vienna Conventions to incidents and damage occurring 
on the high seas. It was true that the official interpretations of ENEA 
and the IAEA had no legal effect and it was by no means sure that they 
would be applied by the courts. The texts of the Conventions were silent 
on this point and it could logically be concluded that they were not 
concerned with the high seas; this matter might well be the subject of 
further study for some time to come by the circles concerned. Professor 
Fischerhof also suggested that ENEA should publish a report on the 
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insurance and safety conditions of the waste dum~ing operation in the 
Atlantic in 1967. 

Mr. SCHEFFER noted in his turn that Miss Hardenne's preoccupations 
regarding the Paris Convention's field of application did not seem to be 
substantiated in law, One could of course speak of the principle of the 
relativity of international conventions. It was undeniable that the rules 
of a Convention could not be imposed on a third State which was not a 
party to it. But it must be remembered that the Paris Convention did 
not attempt to govern the relations between States but to create a uniform 
system of private law, When determining the field of application of 
such a system, the authors of the Convention were independent and not 
tied to the rules of private international law, This meant that a judge 
in a Contracting State was obliged to apply the rules of a uniform law as 
defined by that law itself; uniform law was not subordinate to the rules 
of the law of conflicts, which applied only if there were a conflict between 
the internal law of several States. 

Miss Hardenne had mentioned the principle of the territoriality of 
ships. In Mr. Scheffer's opinion, no such rules were recognised either 
in public international law or in private maritime law. The only rule 
recognised by international law was that, apart from a few rare exceptions 
{e. g. piracy), ships on the high seas came under the exclusive jurisdiction 
of the State whose flag they were flying. When a ship was in a foreign 
port, customary law gave some priority to the law of the flag if it were 
a case of internal order on board the ship, but as soon as an event of 
which the law took cognizance occurred which had legal consequences 
outside the ship, it was the local law which applied, 

Application of the Paris Convention on the high seas did not mean 
that the Convention applied to all nuclear incidents and to all nuclear 
damage occurring on the high seas, but only to incidents and damage 
for which the operator of a nuclear installation situated on the territory 
of a Contracting State was liable, In such an event, the nationality of 
the carrying ship had no part to play, any more than the nationality of 
the victims. Mr. Scheffer regretted that the Brussels Supplementary 
Convention had introduced a restriction based on the nationality of the 
ship and the nationality of the victims and he endorsed Mr. Vandenabeele's 
opinion that this discrimination should be abolished. 

In conclusion, the legal relations between States which were parties 
to the Paris Convention and those which were not should be interpreted 
differently from the way in which Miss Hardenne had just interpreted them .• 

Miss HARDENNE considered that Mr. Scheffer's remarks called for 
no reply. She observed, however, in connection with his first comment, 
that although it was true that the Paris Convention established uniform 
rules of law which would be easily accepted by the courts of Contracting 
Parties, it should not be forgotten that victims who were nationals of 
third countries might be involved. It was in respect of such persons 
and the courts to which they resorted in third countries that the problems 
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arose whether the Convention was binding on them or not. It was in this 
type of situation that the principle of the relativity of the internal 
conventions could come into play. 

Mr. MARCHETTI recalled that Mr. ·vandenabeele in his paper on 
"Problems relating to application on the high seas of international 
conventions on third party liability in the field of nuclear energy", had 
pronounced in favour of abolishing the principle of reciprocity in the 
application of the Brussels Convention on the high seas and had put the 
case of a person who was the victim of damage or injury and was a 
national of a State on whose territory there was no nuclear installation, 
reaching the conclusion that reciprocity would be "meaningless" here. 
Mr. Marchetti pointed out in the first place that such a case was less 
frequent than was imagined. For instance, Mr. Vial had in his paper 
envisaged the possibility of regarding the carrier as the owner of a 
nuclear installation. While treating this idea with reserve, it would be 
deduced as regards the problem of reciprocity that sea, air or land 
carriers could be nationals of third countries, and for that reason, even 
though these countries had no nuclear installation on their territory, 
they might have to be regarded for carriage purposes as nuclear countries. 
But even if there were no carriers of nuclear substances, it still could 
not be said that reciprocity was "meaningless". It would be preferable 
to say that there was no possibility of applying the principle of reciprocity 
and that it would be desirable to renounce that principle by means of 
a special provision. This was a conclusion which it should be possible 
to adopt, taking into account the special characteristics of nuclear 
energy activities. But it could be said in this connection, taking British 
and United States legislation as an example, that it was less a case of 
unilaterally dropping the principle of reciprocity than of introducing a 
principle of assistance by States whose activities in the field of nuclear 
energy affected nationals of other States. 

X 

X X 

Mr. FRENCH commented that in paragraphiiiofhis paper relating 
to, "Legal conflicts arising from the simultaneous application of the 
Paris and Vienna Conventions with regard to nuclear incidents in the 
course of carriage of nuclear substances", Mr. Nordenson drew attention 
to the conflicts concerning the operator liable when consignments of 
nuclear substances are in carriage between a PV -State (Party to both 
the Vienna and Paris Conventions) and a P-State {Party to the Paris 
Convention). In paragraphiii.2.l. 2. he suggested that a possible solution 
may be that all PV -States require by national law that operators of 
nuclear installations within their territory assume liability by contracts 
in respect of all nuclear incidents that may occur in the course of 
carriage from or to their respective installations to or from a P-State. 
Mr. Nordenson pointed out, however, in paragraphiii. 2. l. 3. that this 
solution would give rise to further difficulties if the States are also 
parties, to the Brussels Supplementary Convention. 
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It could be argued that this solution also affects the application o£ 
the Paris Convention since it seems to be the intention of Article 4 of 
that Convention that liability for carriage of nuclear substances should 
be transferable between operators either as agreed by contract or by 
taking charge of the nuclear substances. It is clear from Article XVII 
of the Vienna Convention that the draftsmen of this Convention were 
anxious to avoid affecting the application of the Paris or Brussels 
Supplementary Conventions. 

Would it not be a simpler solution for the P-operator of the P-State 
to give the PV -operator a right of recourse in respect of any claims 
arising as a result of the Vienna Convention? This would have the 
advantage that the application of the Paris and Brussels Supplementary 
Conventions would not be affected. 

Mr. NORDENSON replied it was true that the solution he had 
suggested affected Article 4 of the Paris Convention as it restricted the 
liberty given under that Article to the consignor and the consignee to 
determine by contract the moment of transfer of liability. Nevertheless -
and from a strictly legal point ofview -nothing in the Convention seems 
to prevent a PV -State from imposing by internal legislation certain 
duties on the operators of nuclear installations within its territory as 
regards the terms of the contracts concluded by them, as an individual 
operator cannot himself invoke the provisions of the Convention and the 
proposed measures do not affect the interests of other Contracting 
States. 

The solution suggested by Mr. 'French suffers from being 
incompatible with the Paris Convention, as it presupposes that both the 
PV -operator and the P-operator are held liable towards the victims, 
although under the Paris Convention only the P-operator should be 
liable in respect of incidents occurring after the liability has been 
transferred to him pursuant to Article 4(b)(i) of the Paris Convention 
(in case of carriage from the PV -State to the P-State) and consequently 
the rule on channelling in Article 6(b) excludes the liability of any other 
persons, including the PV -operator. 

But even if this legalistic point of view could be disregarded, practical 
difficulties would arise in certain cases of major incidents. If the 
incident occurred on the high seas the courts of the P-State would be 
competent as regards claims against the P-operator, whereas 
jurisdiction over actions against the PV -operator would lie with the 
courts of the PV -State. Assuming that the courts of the P-State hold 
the P-operator liable up to the full limitation amount, there would be 
no room left within the guarantee fund (insurance amount) to meet 
recourse claims brought by the PV -operator. The possibility remains 
that the P-State undertakes to meet such claims out of public funds. But 
this would considerably complicate the implementation of the Brussels 
Supplementary Convention and might even lead to the P-State being 
obliged to pay compensation out of public funds outside the scope of the 
latter Convention, e. g. for damage to a ship registered in a State which 
is not: a Party to the Brussels Convention. 
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.It should be recognised, however, that as long as the.total damage 
does not exceed the lowest applicable amount of li.mitation, Mr. French's 
solution would be workable in pratice, although legally not compatible 
with the Pari.s .Convention. 

Mr, POULSSON put a short question to Mr. Nordenson:. 

·In paragraph 1. 2 of Mr. Nordenson's paper it is stated that there is 
under no circumstances any possibility of legal conflict between the 
Vienna, the Paris .and the Brussels Conventions on the one side and the 
Nuclear Ship Convention (of 1962) on the other .. 

The question was solely this: Can the author confirm this statement? 

Mr. NORDENSON replied that conflicts between the 1962 Brussels 
Conve.ntion, on the one hand, and the Paris and Vienna Conventions on 

.. the other hand, do not seem to arise, .as the two sets of rules will never 
be applicable. in respect of one and the same nuclear incident. 

A nuclear incident involving nuclear material within the reactor of 
a nucle.ar ship would under the Par,is and Vienna Conventions not be an 
ip.cident in the course of carriage .of nuclear substances but an incident 
in a nuclear installation. This type of installation is, however, 
altogether excluded from the scope of application of the Paris and Vienna 
Conventions. An incident of this character will therefore be governed 
exclusively by the Nuclear Ships Convention and no conflicts can arise. 

With regard to nuclear incidents occurring in the course of carriage 
of nuclear substances between a land-based nuclear installation and 
a nuclear ship, Article 4(a)(iii) and 4(b)(iii) of the Paris Convention 
and Article II(l).(b)(iii) and II(l)(c)(iii) of the Vienna Convention exclude 
the liability of, the operator of a land-based installation after the operator 
of the nuclear ship reactor has taken charge of the substances, or 
before the operator of the land-based installation has taken charge of 
the substances (in case of carriage to the land-based installation) . 
. Correspondingly, the Nuclear Ships Convention imposes liability on the 
operator of the ship ,reactor only in respect of incidents occurring 
while that operator has the nuclear substances in charge. Consequently 
there is no overlapping in the sense that the Paris or Vienna Convention, 
on th.e one hand ·and the Nuclear Ships Convention on the other hand, 
may b-e. simultaneously applicable to one and the same .nuclear incident. 
It is therefore thought that there are no such legal conflicts as would 
expose a State Party to both the Paris and Vienna Conventions and the 
Nuclear Ships Convention to conflicting obligations under international 
law. 

Mr. KIHLBOM asked two questtons about Mr. Timm's paper on 
"Liability and insurq.nce cove,rage of the. shipper of nuclear substances 
for. damage to the carrying .ship". 
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1. Could Mr. Timm confirm that the hull cover given by aviation 
insurers is limited to such carriage of nuclear substances as is 
permitted by IATA regulations (International Air Transport 
Association)? 

2. Did this not mean that such cover is limited to carriage of 
nuclear substances of low hazards? 

Mr. TIMM said he was not able to give here and now an exact 
confirmation of the interdependence of the hull cover given by the air 
insurers and the IATA regulations. Especially he would not pretend 
to give an answer for all insurance markets. But following the 
information he received and his own experience, he could give some 
details as to the practical situation on the American and German 
markets. Mr. Timm knew that there were considerable quantities 
of highly enriched uranium transported as well as plutonium and also 
irradiated fuel in small quantities destined for part-irradiation tests. 
In these cases, the hulls of the airplanes were covered against nuclear 
damage arising from the carried material and the air insurers renounced 
their possible rights of subrogation. 

Irradiated fuel in greater quantities could not be transported by air 
for technical and economic reasons up to now. But, we all heard, 
during the last days, that especially plutonium is also a rather dangerous 
substance for many reasons. Also the highly enriched uranium cannot 
really be classified as a cargo of low hazard. 

Mr. Timm felt, therefore, that after consideration of all necessary 
differences in detail, a comparison can very well be made between the 
insured risks in this field on the air insurance and the marine insurance 
markets and he hoped that the marine insurers could decide to follow the 
way the air insurers already made. 
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THIRD PARTY LIABILITY AND INSURANCE IN THE FIELD 

OF MARITIME CARRIAGE OF NUCLEAR SUBSTANCES 

(Summary of papers presented as a 7th October 1968)* 

Professor E. DU PONTAVICE 

Faculte de Droit et des Sciences Economiques 

de Nantes 

France 

* This report was not presented at the Symposium. In view of its 
interest, it has been decided to include it in the Proceedings. 



It should first of all be noted that this Symposium is not concerned 
with the Brussels Convention of 25th May 1962 on the liability of operators 
of nuclear ships. 

Similarly, as observed by Mr. de Azcarraga y Bustamante and 
Miss Corretjer Palomo in their contribution (relationship between the 
Paris Convention and the Geneva Convention of 1958), neither is the 
Symposium concerned with the contamination of the sea through the 
discharge of radioactive products or effluents or the dumping of 
radioactive wastes. (1) No doubt the Paris Convention of 29th July 
1960 on third party liability in the field of nuclear energy applies 
to radioactive products and wastes as well as to other nuclear substances (2) 
but a Congress dealing with this specific problem of radioactive 
waste took place in Monaco in November 1959 and accordingly the present 
Symposium will not resume study of the same problem (as regards the 
Monaco Congress of 1959, see the article by Philippe Reine, "The 
Problem of Radioactive Wastes" in "Aspects du droit de l'energie 
atomique", Volume 2.141, pages 152 et seq.). Indeed, the question of 
dumping gives rise to problems of its own (responsibility for security 
of the packaging and for the choice of the site). 

Accordingly, the Symposium will limit itself to the study of carriage 
by sea between two ports. In this connection, the accidents which might 
occur in the course of maritime carriage raise a certain number of 
problems: 

third party liability as regards goods carried other than nuclear 
substances and as regards passengers carried (as to damage 
caused to goods carried other than nuclear substances, see 
Squires paper, and Moller paper); 

third party liability in regard to crew and dock workers (3) 
On this point, it would be well to cite once and for all Article 6(h) 
of the Paris Convention: "Where provisions of national or 
public health insurance, social security, workmen's compensation 
or occupational disease compensation systems include compensation 
for damage caused by a nuclear incident, rights of beneficiaries 
of such systems and rights of recourse by virtue of such systems 

(1) It will be recalled that a British ship specially adapted for the 
purpose, the Topaz, dumped in the Atlantic in five trips 35,790 
containers of radioactive waste from five European countries, 
including France, during the summer of 1967 (see the Figaro, 
4th September 1968 and see also Mr Lagorce 1s paper). 

(2) See to this effect the "Expose des Motifs" of the Convention, paragraph 30; 
Stein paper; cf. Timm paper and Risch paper. 

(3) See the papers by Rand and Spingarn. 
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shall be determined by the law of the Contracting Party or by 
the regulations of the intergovernmental organisation which has 
established such systems"(see "Expose des Motifs" to the 
Convention); 

third party liability as regards nuclear substances carried (see 
paper by Pfeiffer) (1) 

third party liability in regard to the means of transport itself, 
i.e. the ship (Z). The problem raised here concerns more 
specifically hull insurance (Timm paper). 

According to the way in which these various problems are solved 
by international conventions, maritime carriers will decide whether to 
accept or to refuse to carry nuclear substances from one port to another. 

Under the general law, carriers are adequately protected by the 
Brussels international conventions, in connection with thir.d party 
liability: 

in regard to goods (1924 Brussels Convention as amended by 
the 1968 Protocol: limitation of liability, and exoneration from 
liability for navigational faults); 

in regard to passengers (Brussels Convention of 20th May 1961, 
limitation of liability); 

in regard to passengers' luggage (Brussels Convention of May 
1967, D.M.F. 1967.527; limitation of liability); 

in case of collision , need to prove that the ship is at fault 
(1910 Brussels Convention); 

in any case the shipowner and the persons treated as such under 
the Brussels Convention of lOth October 1957, on the limitation 
of liability, may limit their liability to a fixed sum per ton of 
gross tonnage, this limitation being additional to the foregoing 
limitations which are thereby made even more stringent for 
the victims. 

Not only is the shipowner thus protected as regards his third party 
liability by international conventions, but he can also add to this first 
legal guarantee, the guarantee of insurance against third party liability 
which is available to him either under the terms of hull insurance or 
in the form of additional clauses to the hull insurance or again through 
shipowners' mutual societies known as Protection and Indemnity Clubs. 

(1) See also the papers by Stein, Risch, Albano and Strohl. 

(2) See papers by Belser and Warot. See .. also papers by Masaki, 
·Risch, Moller, Rand, Albano, Timm and Spingarn. 
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Hull insurance should be added to insurance against third party 
liability, thus enabling the shipowner to be compensated for loss of or 
damage to his ship, subject to his assigning to the hull insurer, by way 
of subrogation, all his rights against the party responsible for the 
accident. 

On the other hand, when we leave the general law to enter the field 
of carriage of nuclear substances, we find either in national legislation 
or in international conventions on third party liability in the field of 
nuclear energy, or again in public opinion in regard to the carriage of 
nuclear substances, a certain number of features which are liable to 
deprive the maritime carrier of the benefit of the provisions of the 
general law referred to above. 

In the first place, it is necessary to mention that the limitation of 
liability provided for by the 1957 Convention mentioned above and by the 
domestic legislation of 3rd January 1967 (1), both of which are still in 
force, applies only to certain kinds of damage restrictively listed in 
those texts, and is in any event excluded if the shipowner can be proved 
to be personally at fault. Further, it must be observed that the English 
courts have tended, at common law, to be very ready to hold the 
shipowner personally at fault (see the Bonassies and Rembauville-Nicolle 
papers). Yet the damage to be made good may be considerable where 
a nuclear incident is involved and indeed at the present time j,ts amount 
cannot be foreseen . No doubt technical men tell us (see Philippe 
Reine, ubi sup., and Williams and Sousselier-Bouillet papers) that 
the hazards are practically non-existent, but the same would have been 
said of oil transportation before the Torrey-Canyon went aground. 
Consequently the maritime carrier is liable to be involved in liability 
of a considerable amount, exceeding any figures to which we have 
become accustomed even for the carriage of so-called dangerous substances. 

It should also be noted in this connection that Bill no. 180 adopted 
by the French National Assembly (2) and relating to third party 
liability in the field of nuclear energy thus complementing the Paris 
Convention, states in its Section 9: "It shall be a condition of the 
transport of nuclear substances in transit on national territory" (which 
includes territorial waters) "that proof be provided of the existence of 
financial security up to the amount of at least 600 million francs". 

Admittedly, the Paris and Vienna Conventions on third party liability 
in the field of nuclear energy, which we will now proceed to consider, 
include provisions for the protection of the carrier, but it must immediately 
be observed (as stated in the Lacroix paper) that the provisions of national 
implementing legislation (including the abovementioned French Bill) 
are not uniform, while at the same time the aforementioned Conventions 

Notes by the Secretariat: (1) French Act No. 67-5 of 3rd January 1967, 
relating to the Statute of ships and other sea-going vessels. 

(2) This Act has since been published in the Official Gazette of the French 
Republic of 31st October 1968. 
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of Paris and Vienna leave specifically to national legislatures the task 
of solving important problems such as that of damage caused to ships 
agd substitution of the liability of the carrier for that of the .QPerator 
Lsee on this latter point, the Paris Convention, Article 4(dl/. 

The Conventions with which we shall henceforth be concerned are 
the following: 

Convention on Third Party Liability in the Field of Nuclear 
Energy, Paris, 29th July 1960. 

Brussels Supplementary Convention of 31st January 1963 
increasing the amount of compensation. 

Additional Protocol, Paris, 28th January 1964, intended to 
avoid any conflict with the Vienna Convention. 

The Paris Convention came into force, together with the Additional 
Protocol, between six countries, including France, in April 1968. 

On the other hand, although the Brussels Supplementary Convention 
of 31st January 1963 has been ratified by four countries, including 
France, it will not come into force until three months after the deposit 
of the sixth instrument of ratification. 

The Conventions just referred to were drawn up within the framework 
of the OECD. 

The Vienna Convention of 21st May 1963 on Civil Liability for 
Nuclear Damage was signed within the broader framework of the 
International Atomic Energy Agency. This Convention has been ratified 
by four countries and three others have acceded to it. 

It will not come into force until three months after the deposit of 
the fifth instrument of ratification. The countries which have ratified 
the Convention are Cuba, the United Arab Republic, the Philippines and 
the Argentine; those which have acceded to it are the Cameroon, Trinidad, 
Tobago and Bolivia. 

Since the Paris Convention is of greater interest as far as France 
is concerned, we propose referring mainly to this Convention, the 
more so as following its amendment by the Additional Protocol, it 
approximates very closely to the Vienna Convention {for the differences 
between the two Conventions in regard to carriage of nuclear substances, 
see Nordenson paper). 

The objection to the abovementioned Paris and Vienna Conventions 
is that they do not in all cases exonerate the maritime carrier. Admittedly 
these Conventions appear prima facie to be more favourable to such 
carriers than the maritime conventions based on the general law, since 
they adopt the principle of "channelling", i.e. the focusing of all claims 
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by parties having suffered damage upon the person of the operator of a 
nuclear installation, This latter is alone liable towards all victims and 
he has a right of recourse, under the Paris Convention, Article 6(f), 
only: 

"(i) if the damage caused by a nuclear incident results from an 
act or omission done with intent to cause damage, against 
the individual acting or omitting to act with such intent; 

"(ii) if and to the extent that it is so provided expressly by 
contract". 

Article X of the Vienna Convention contains similar provisions (see 
Kean paper). 

Despite this favourable impression, the above Conventions may be 
regarded by shipowners with a certain amount of justified suspicion for 
the following reasons: 

I. THEIR TERRITORIAL SCOPE IS RESTRICTED 

1. The Conventions do not apply to non-Contracting States, Yet, ·as we 
have seen above, the only Convention at present in force, that of Paris, 
has been ratified by a very small number of countries which do not 
include the United States (see in regard to this problem of nuclear 
incidents occurring on the territory of non-Contracting States or of 
damage suffered on such territory, the paper by S.H. van Gijn). 

2. On the high seas: It is a matter of argument whether the Conventions 
apply on the high seas. A comparison may be made in this respect 
between the report - restrictive in character and based on considerations 
of private international law - by Mlle Hardenne and the paper by her 
countryrp.an Mr. Vandenabeele, which adopts a much broader interpretation, 
based in particular on Article 2 of the Supplementary Convention, Reference 
may also be made to the abovementioned paper by Mr. de Azcarraga y 
Bustamante and Miss Corretjer Palomo and the paper by Mr. Miles. 

As regards Mlle Hardenne's paper, a reservation must be made, not 
as regards the subject matter but as regards the expressions used. Mlle 
Hardenne states that a ship - even a merchant vessel -is a floating 
portion of the State whose flag it flies, This incorrect expression, 
admittedly used by the courts both in France and abroad (1), should be 
discarded since on the high seas and the ships found thereon the State 
of the flag has no territorial jurisdiction but only a jurisdiction "in rem". 
In particular the position of a merchant ship on the high seas, i, e. its 
subjection to the exclusive jurisdiction of the State whose flag it flies, 
may be explained by the absence of a competent jurisdiction (Rousseau, 
"Droit international public", 1953, No. 535 et seq.). The law of the flag, 

(1) See as regards Italy the Albano paper, 
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which we would personally support (see on this point Vander Elst, 
"Lacunes en droit international prive", pages 421 and 422 in "Le 
probleme des lacunes en droit"), may thus be explained without any 
need for alluding to the fiction of exterritoriality, 

3, As regards application of the Convention in territorial waters and 
the contiguous zone, see the abovementioned paper by Mr. de Azcarraga 
y 'Bustamante and Miss Corretjer Palomo, and that of Mr. Strohl, 

II. SCOPE OF APPLICATION IN REGARD TO NUCLEAR SUBSTANCES 

Certain substances, regarded as of little importance, are excluded 
from the scope of the Convention under Article l(b). Accordingly, the 
Convention affords the maritime carrier no protection in the case of 
damage caused by such nuclear substances (see French and Fitzsimmons 
papers). 

III. SCOPE OF APPLICATION IN REGARD TO NUCLEAR INSTALLATIONS 

As far as transport is concerned, the Conventions apply only to 
damage caused by consignments from nuclear installations, i, e, reactors, 
nuclear plants and storage facilities. Consequently, nuclear substances 
carried from one laboratory to another are not covered by the Convention, 
as Mr. Vial and Mr. Demoures note with some concern, (1) 

IV. SCOPE OF APPLICATION IN REGARD TO DAMAGE 

Not all damage is covered by the Paris and Vienna Conventions. 

1. . Damage caused to the ship used as means of transport (2) 

Under Article 3(a)(ii) of the Paris Convention, the operator shall 
not be "liable for . . • • • the means of transport upon which the nuclear 

·substances involved were at the time of the nuclear incident". 

Article IV(5)(b) of the Vienna Convention is expressed in identical 
terms, 

However, while the Vienna Convention restricts itself to this negative 
provision, Article 6(c)(ii) of the Paris Convention enables the legislation 
of the State where the nuclear incident occurs or the legislation of the 
Contracting State on whose territory the nuclear installation is situated 

(1) Expose des Motifs of the Paris Convention, paragraph 9; Report 
No. 814 by Mr. Foyer to the National Assembly on Bill No. 642 on 
third party liability in the field of nuclear energy, annexed to the 
proceedings of the sitting of 15th May 1968, Second Ordinary Session 
1967-1968. 

(2) Warot paper and Masaki paper. 
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to extend liability so as to include damage to the means of transport 
(Belser paper and Lagorce paper). This was first done by the United 
Kingdom Nuclear Installations Act 1965 (Fitzsimmons paper) and 
subsequently by the abovementioned French Bill, with the agreement 
of the French Atomic Energy Commission; on the other hand, the French 
Atomic Energy Insurance Pool shows no enthusiasm for such a solution, 
since under Article 7(c) of the Paris Convention compensation for the 
damage suffered by the ship involves an increase in the insurance cover: 
"In no case shall the inclusion of damage to the means of transport result 
in reducing the liability of the operator in respect of other damage to 
an amount less than 5 million units of account" (5 million dollars). 

The Bill constitutes an exception to the general French practice in 
regard to dangerous substances. (1) 

2. In any case the ship must bear its share of general average 

Hence general maritime law puts it in an even worse position 
(K. F. von Schlayer paper). 

3. Damage caused to cargo shipped subsequently to the voyage in which 
nuclear substances were carried 

The shipper of such ordinary cargo may claim that his goods have 
been contaminated by residual radioactivity from the fuels or other 
nuclear substances. 

Under United Kingdom law, such damage is likely to be treated as 
consequential (Fitzsimmons paper). The trend of French decisions in 
the nuclear field shows no greater tendency towards a broad interpretation 
of the causal link (Hebert, "La responsabilite dans le domaine de 
l'energie nucleaire", J. C. P. 1966. I.l979, No.3, See also the remarks 
made by Mr. Hebert at the European Symposium on Nuclear Law, held in 
in Paris on 5th and 6th May 1966, in Rev. Internationale de Droit Compare 
1968. 897). 

V. SCOPE OF APPLICATION IN REGARD TO THE INTERNATIONAL 
MARITIME CONVENTIONS GOVERNED BY THE GENERAL LAW 

According to Mr, Lagorce, shipowners were anxious to retain the 
benefit of the maritime conventions and refused during the Paris and 
Vienna negotiations to allow the nuclear conventions to prevail over 
the maritime conventions in regard to liability for damage caused to 
third parties by a nuclear incident occurring during carriage of nuclear 
substances. The actual wording of Article 6(b) of the Paris Convention 
is; "Except as otherwise provided in this Article, no other person shall 
be liable for damage caused by a nuclear incident, but this provision 
shall not affect the application of any international agreement in the field 

(1) Warot paper. 
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of transport in force or open for signature, ratification or accession 
at the date of this Convention", i.e, in 1960. 

The Vienna Convention, Article II(5) states: "·Except as otherwise 
provided in this Convention, no person other than the operator shall 
be liable for nuclear damage. This, however, shall not affect the 
application of any international convention in the field of transport in 
force or open for signature .•• at the date on which this Convention is 
open for signature", i, e. in 1963 (Lagorce paper). 

Yet, paradoxically enough, it is the respect paid to the maritime 
conventions which is harmful to the maritime carriers; instead of 
liability being channelled on to the operator of the nuclear installation, 
instead of total exoneration from liability, they have only the benefit 
of a limitation of liability; moreover, this limitation does not apply to 
all claims against the carrier and is excluded as soon as the shipowner 
is found to be, however slightly, at fault. (1) 

The respect paid to the traditional conventions is all the more 
surprising since in all recent maritime conventions and other transport 
conventions, it is on the contrary the nuclear conventions which are 
made to take precedence: 

1. Brussels Convention of 20th May 1961 on the carriage of passengers 
by sea, Article 14: 

"The present Convention shall not prejudice the provisions of 
international conventions or national laws governing liability for 
nuclear damage". 

2. The Brussels Conventions of 25th May 1962 on the liability of operators 
of nuclear ships, on the contrary lays down in Article XIV: 

"This (nuclear) Convention shall supersede any international 
conventions in force or open for signature, ratification or accession 
at the date on which this Convention is opened for signature, but only 
to the extent that such Conventions would be in conflict with it". 

3, The Brussels Convention of May 1967 on the carriage of passenger 
luggage by sea (D.M.F. 1967. 527), Article 15 of which states: 

"This .Convention shall not affect the provisions of any international 
convention or national law which governs liability for nuclear damage". 

4, The International Convention concerning the carriage of goods by 
rail (CIM) of 25th February 1961, Article 64 of which states: 

"The railway shall be relieved of all liability incumbent upon it 

(1) Bonassies and Rembauville-Nicolle papers, mentioned above. 
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under· the present Convention when the damage is caused by nuclear 
incident, and, by virtue of special prescriptions in force in a Contracting 
State governing liability in the field of nuclear energy, the operator of 
a nuclear installation or any person substituted for him is liable for 
such damage". {see Lagorce paper). 

5, The Protocol signed at Brussels on 23rd February 1968, amending 
the Convention relating to bills of lading signed at Brussels on 25th 

Augustl924{D.M.F. 1968, 397) 

Although the above is not yet in force, it is of interest since it 
replaces Article 9 of the Convention by the following provision:"This 
Convention shall not affect the provisions of anyinternational convention 
or national law governing liability for nuclear damage. 11 

As none of the above maritime conventions is in force, except that 
relating to passengers, we have no alternative but to recognise that 
the principle of the Paris and Vienna Conventions remains unaffected; 
channelling on to the operator of the nuclear installation does not prevent 
application of those international agreements in the field of transport 
that .are in force, 

In the first place, what is meant by this provision? 

A. Concept of an international agreement in the field of transport 

The first question to ask is: What should be understood by "international 
agreements in the field of transport" in regard to maritime law. (1) ? 

No hesitation is necessary as regards the 1924 International Convention 
"relating to bills of lading", referred to above, This is an international 
agreement in the field of transport {2). On the other hand, the 1910 
Brussels Conventions on collisions (3). and the 1957 Brussels Convention 
on limitation ofliability by owners of seagoing vessels (4) do not appear 
to me to be international agreements in the field of transport, They 
concern ships and their owners and not carriers, Such Conventions do 
not visualise shipowners as carriers, even when they are such in fact, 
In particular, under Article 4 of the 1910 Convention on collision, the 
rights and duties of the colliding vessel in regard to its own cargo 
remain governed by the contract of carriage and, where applicable, 
the International Convention on bills of lading {Ripert, Volume III, 

{1) For the relevant national laws, see Stein paper, 

(2) See, to this effect, Bonassies paper, but see also Strohl paper, 

{3) See, to this effect, Bonassies, paper: contra: Strohl paper and 
Pfeiffer paper, 

(4) See to this effect Strohl paper, 
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No. 2095 et seq.; Rodiere, Precis de droit maritime, 3rd Edition, 1967, 
No. 441). In addition, the ships covered by the two Conventions of 1910 
and 1957 need not be merchant ships but fishing vessels, pleasure vessels 
or vessels fitted out for a scientific expedition. 

In this connection, the United Kingdom Nuclear Installations Act of 
1965, Section 12(l){b) and (4), restricts the expression "international 
conventions in the field of transport" to those conventions under which 
carriers would be held liable to cargo owners and passengers due to a 
breach of the contract of carriage "committed as a bailee, and not due 
to liability for tort under the common law" (Masaki paper and Bonassies 
paper). 

Consequently, according to our interpretation, the only conventions 
that would prevail over the principle of channelling are those directly 
and exclusively concerned with transport, i.e. in practice, as regards 
maritime carriage, the 1924 Convention. 

Nervertheless,the "Expose des Motifs" of the Paris Convention, 
paragraph 35, provides a much broader interpretation: " .•• international 
agreements in the field of transport are understood to mean international 
agreements dealing with third party liability for damage involving a means 
of transport, international agreements dealing with collisions involving 
a means of transport and international agreements dealing with bills 
of lading" (see to the same effect, Kean paper, Rembauville-Nicolle, 
passim; Stein paper). 

B. Cumulative application? 

In any case, the formula used in the nuclear conventions does not 
in the least mean that they cease to apply whenever the maritime 
conventions are applicable. It merely means that channelling onto the 
operator of the installation does not constitute a bar to the injured 
party's right under the maritime conventions to proceed against the 
shipowner. 

This is borne out by the "Expose des Motifs" of the Paris Convention, 
paragraph 36: "Hence, a person suffering dai:nage caused by a nuclear 
incident occurring in the course of transport may have two rights of 
action: one against the operator liable under the Convention and another 
against the carrier liable under the existing international agreements 
in the field of transport". 

Accordingly, the injured party has two rights of action (1), since .the 
Paris Convention does not say: "the maritime conventions shall prevail 
over the nuclear conventions", thus excluding any right of action against 
the opera tor of the installation, but: "the provision (channelling liability 
on to the operator) shall not affect the application of the maritime 
conventions". 

(1) He may choose one or the other: Albano paper. 
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Thus, contrary to what is said at the end of the Rembauville-Nicolle 
paper, the maritime conventions are not made to prevail, they are 
merely allowed to apply concurrently (1). The injured party may sue 
both the carrier under a maritime convention (1924 Convention for 
instance) and the operator as the party liable under the nuclear convention. 
Of course, when the same person fulfills both functions, in particular 
where the liable operator is at the same time the carrier, e. g. if he 
carries nuclear substances in a means of transport belonging to him, 
these two rights of action may be exercised against one person only. 
In that event, the operator cannot rely upon the provisions of international 
agreements in the field of transport in order to reduce or modify his 
liability under the Paris Convention ("Expose des Motifs" of the Paris 
Convention, paragraph 36, sub-paragraph 2). 

C. Finally, as Mr. Rembauville-Nicolle points out in his report, there 
are cases where, in connection with carriage of goods by sea, the 1924 
Convention will be inapplicable and consequently only the nuclear convention 
will apply: 

(a) In the first place, under Article 6 of the 1924 Convention, the 
provisions of that Convention do not apply to special goods, 
which cannot be regarded as ordinary commercial shipments 
made in the ordinary course of trade. It can thus be said 
that any shipment of nuelear substances must be so classified 
and the 1924 Convention would in that case never apply to nucelar 
substances. 

(b) Secondly, under Article 5 of the 1924 Convention, "the provisions 
of this Convention shall not be applicable to charterparties. In 
practice, nuclear substances are always carried under a charter
party. 

In any event, the maritime carrier has only to take the precaution 
of hiring his ship under a charterparty and not issuing a bill of lading in 
order to make the 1924 Convention inapplicable, thus bringing into play 
the nuclear convention. 

D. It is true that the carrier on whom liability falls under an international 
maritime convention or under the law of a non-Contracting State, will 
acquire by subrogation any rights the p_erson he h<!_s so compensated would 
have had under the Paris Convention LArticle 6(dJ/. 

Accordingly, if ordered to pay compensation under the 1924 Convention, 
the carrier will have the right to be indemnified by the nuclear operator 
(paragraph No. 37 of the "Expose des Motifs" of the Paris Convention). 
The shipowner has a right of recourse against the operator {Fitzsimmons 
paper). But he will rank pari passu with the other creditors having 
claims against the amount covered by the operator' s insurance 

(1) Strohl paper. 
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(Fitzsimmons paper), so that his right of recourse may turn out to be 
illusory. 

VI. CONCLUSION AND SUGGESTED SOLUTIONS 

1. One solution to the conflict between maritime and nuclear conventions 
is suggested in the Vial and Demoures paper and the Deprimoz paper: 
that the maritime carrier should be invested with the rights and obligations 
of the operator of a nuclear installation. In this way, as mentioned in 
the "Expose des Motifs" of the Paris Convention, end of paragraph 3 6, 
the carrier, being treated as an operator, will be unable to take 
advantage of the provisions of the maritime conventions to reduce or 
alter his liability under the nuclear convention. 

However, in the first place, such a radical solution, which would 
oblige the carrier to take out costly insurance, will not be accepted 
by maritime carriers. 

Secondly, under the provisions now in existence, the carrier's 
liability can only be "substituted" under very stringent conditions for 
that of the nuclear operator; the carrier cannot be treated as a nuclear 
operator otherwise than with the agreement of the operator whose cargo 
he is carrying (Vial and Demoures paper ). 

It will be observed that under the laws of Germany (Deprimoz paper) 
and Italy (Deprimoz paper and Marchetti paper, concept of unlawful 
carriage), a maritime carrier of nuclear substances may be held liable 
under nuclear legislation at the same time as the operator; this does 
not improve his position, or that of a French carrier who, for reasons 
connected with the rules of conflict of laws, might find himself bound 
by the law of one of the above two countries in connection with a given 
shipment. 

Thus it is certainly not along the lines of conferring on the carrier 
the status of an operator that a solution is to be sought. 

2. It would be far preferable to amend the Paris and Vienna Conventions 
and to include in them, instead of the Articles quoted above which refer 
to the maritime conventions (Article 6(b) of the Paris Convention and 
!!(5) of the Vienna Convention) a sentence copied from Article 64 of the 
CIM: "The maritime carrier of nuclear substances or the owner or 
operator of the colliding vessel shall be relieved of all liability eneumbent 
upon him under any international agreement or national law, when the 
damage is caused by a nuclear incident and, by virtue of special 
prescriptions in force in a Contracting State or by virtue of this Convention, 
governing liability in the field of nuclear energy, the operator of a nuclear 
installation or any person substituted for him is liable for such damage. 

3. As a precautionary measure, the maritime carrier should in addition 
charter his ship on a voyage charter in order to render the 1924 Convention 
inapplicable in any event. 
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4. Even so, these measures will not suffice to dispel the uneasiness of 
the carriers, for the reason we have already given: The Paris Convention 
is in force between too few countries and the Vienna Convention is not 
in force at all. 

Accordingly, as pointed out in the .Rembauville-Nicolle paper, a 
maritime carrier cannot accept a shipment of nuclear substances, since 
he may be held liable, under the domestic maritime law of a foreign 
country, to the national of a country which has not adhered to the nuclear 
conventions (1) he will then incur unlimited liability; 

(a) in those cases which are not covered by the 1957 Convention on 
limitation of liability; 

(b) in cases covered by that Convention, if the Court finds that the 
shipowner has been proved to be personally at fault; 

(c) in cases covered by that Convention, if the country to which the 
Court belongs has not ratified either the 1957 Convention or the 
1924 Convention on limitation of liability of owners of sea-going 
vessels, which is true of most maritime States. 

Not only the maritime law, but also the nuclear law of non-Contracting 
States is dangerous for maritime carriers (see Masaki report as to the 
bilateral agreements entered into between the United States Atomic 
Energy Commission and the various governments receiving enriched 
fuels). 

5'. The consequence is that Protection and Indemnity Clubs refuse to 
insure carriers of certain nuclear substances, as mentioned in the 
Miller paper. 

6. Maritime carriers are thus led to ask for a full indemnity from the 
State which charters the ship (Risch paper and Miles paper). The P. 
and I. Clubs have advised their members not to accept the carriage of 
nuclear substances unless such a hold harmless agreement is forthcoming; 
but "in practice the carriers have found that it was not possible to 
obtain such an undertaking" (Vandenabeele paper) covering damage to 
third parties, damage to goods carried at the same time as the nuclear 
substances or during a subsequent voyage, damage or injury to passengers 
and damage to the ship itself. 

Thus the big French shipping firms find themselves obliged to decline 
this source of income; the only shipping companies that are willing 
to face such a risk are those whose total assets consist of a single ship. 

(1) Bonassies paper. 
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REPORT OF THE RESTRICTED COMMITTEE 



1. The Restricted Committee set up by the two Agencies which organised 
the Symposium on Third Party Liability and Insurance in the Field of 
Maritime Carriage of Nuclear Substances met on Thursday, lOth October, 
following the meetings which had taken place during the first three days 
of the Symposium. 

The Committee was niade up of the following persons: 

Mr. Niklas KIHLBOM 
Chairman of Nuclear Information Committee 
of the International Union of Marine Insurance, 
Vice-Chairman of Swedish Atomic Pool (Sweden) 

Mr. Albert LILAR 
President du Comite Maritime International 
(Anvers) 

Mr. Georges MARTIN 
President de la Commission Permanente du Risque Atomique, 
Comite Europeen des Assurances (Bruxelles) 

Mr. Albert RASPI 
Directeur Secretaire G.eneral 
Cie des Messageries Maritimes (France) 

Mr. Roy SHOULTS 
Consultant, 
Atomic Products Division, 
General Electric Company (United States) 

Mr. John P. H. TREVOR 
Assistant Treasury Solicitor, 
Ministry of Power Branch (United Kingdom) 
Chairman of the ENEA Group of Governmental Experts on 
Nuclear Third Party Liability and Chairman of the 
Standing Committee of the Vienna Convention. 

Mr. Pierre HUET, Chairman of the final Session of the Symposium, 
took part in their work. 

The Committee elected Mr. J.P. H. TREVOR as its Chairman. 

2. The Committee took note of the fact that in some countries 
difficulties had arisen in organising such carriage since carriers felt 
that the present legal system left in doubt the extent of their potential 
liability for damage which might result and that, therefore, it was 
difficult and sometimes impossible to obtain cover required. 

With this in mind, the Committee reviewed the main problems 
raised both in the papers and during discussions as well as measures 
proposed to resolve them, in order to envisage the follow-up which 
could be given to these proposals. 
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Naturally, the list which follows is incomplete and other problems 
may be brought out in the course of the discussions which are to take 
place, 

Technical problems 

3. The technical uncertainties which exist in some quarters with 
regard to maritime carriage of nuclear substances could prevent the 
normal development of such carriage. 

The Committee took particular note of the following: 

(a) the fact that not all the parties interested, and certainly not 
the public or the press, were sufficiently informed as to the 
kind of hazard involved in such carriage or as to the extent 
of the damage which might result; 

this may lead to over-evaluation of the extent of the insurance 
cover required, 

(b) the fact that continued efforts should be made to unify rules 
covering safety conditions during carriage and to avoid the 
divergencies in the manner in which these rules are applied 
in different countries, 

Legal problems 

4. The Committee recognised that the main problem arose from the 
possible simultaneous application of nuclear and maritime law, Double 
liability might result and consequently reciprocal rights of recourse 
arise between the nuclear operator and the carrier. This might in turn 
create the necessity for double insurance. 

5. The Committee then considered problems arising from the nuclear 
conventions themselves and, in particular: 

(a) the existence of two different nuclear conventions which will 
not necessarily be binding on the same States; 

{b) limitations imposed on the scope of application of these conventions 
owing to their ratification by~ limited number of States. Moreover, 
it is possible that the courts of non-Contracting States may not 
take account of the application of the nuclear conventions (especially 
as concerns the high seas), by virtue of rules of private int~rnational 
law; 

(c) the diversity in measures of application which may be taken by 
various Contracting States as concerns the options left to them 
under the nuclear conventions (field of application of the Paris 
Convention, inclusion of damage to the means of transport, 
substitution of the carrier for the operator, etc,). 
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6. The Committee also considered the following problems raised by the 
possible application of maritime law: 

(a) determination of the maritime conventions which could be 
applied to liability in the case of a nuclear incident, by virtue 
of Article 6(b) of the Paris Convention and Article !!(5) of the 
Vienna Convention; 

(b) the applicability of these two Articles to amendments to the 
maritime conventions made subsequent to the signature of the 
nuclear conventions; 

(c) difficulties which might arise from the application of maritime 
law to questions of liability resulting from a nuclear incident 
(liability based on fault, unlimited liability of the carrier). 

Measures envisaged 

7. The Committee considered the various measures proposed in the 
course of the Symposium in order to resolve these problems. These 
would appear to fall into two categories: 

(a) practical measures which insurers and shipowners could adopt 
within the present system. The Committee felt that these measures 
would be facilitated by the work done both during and after the 
Symposium which should result in reducing the technical and 
legal uncertainties which at present complicate the maritime 
carriage of nuclear substances; 

(b) measures which might be taken by governments, the most 
important of which is early ratification of the nuclear conventions 
or accession to them. Others are the harmonisation of 
legislative options taken within the framework of the Conventions, 
agreed interpretations of certain provisions in the conventions 
by the competent bodies of the IAEA and of ENEA, provision 
of cover for carriers, etc. 

8. The Committee felt that amendments to existing conventions should 
be considered if the above measures proved to be insufficient. In such 
a case, the amendments should in particular, so far as possible, bring 
about the primacy of nuclear law over maritime law as concerns the 
maritime carriage of nuclear substances. 

Suggestions of the Committee 

9. (a) With regard to the analysis of technical aspects of maritime 
carriage of nuclear substances, the Committee considered 
that it would be useful to undertake a new review of the nature 
of the risk and the extent of possible damage. It also felt that 
the work of unifying safety measures should be pursued and that 
steps should be taken to improve means for application of these 
measures. 
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(b) With respect to legal problems, it would be useful if competent 
organisations undertook further studies of the problems mentioned 
above and of the proposals envisaged to resolve them. 

(c) In the light of these studies, a meeting including all interested 
parties should be called together to arrive at concrete solutions 
for these problems. 

10. The Committee expressed its satisfaction at the noteworthy results 
of the Symposium in adding considerably to the information available 
to the various interests concerned and in promoting this initial and most 
fruitful exchange of views. 

It hoped that competent international organisations would perfect these 
results in making possible the proposed consultations. 
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GENERAL DISCUSSION AND CONCLUSIONS 

chaired by 

Mr. P. HUET 

President de !'Association Technique 

pour l'Energie Nucleaire 

France 



The CHAIRMAN, Mr Huet, opened the Session and declared that 
it had been possible for the Restricted Committee to draw up an extremely 
constructive report from the work carried out during the first three 
days of the Symposium and that this report could serve as a basis for 
the final discussions. The comments made by the participants at these 
discussions would be useful in respect of the follow-up to the report 
of the Restricted Committee. 

Mr. TREVOR, Chairman of the Restricted Committee, presented 
their report and emphasized that they had attempted to make a concluding 
summary of the problems presented and the rough solutions which had 
emerged during the Symposium. The problems involved were of a legal 
and technical nature; the Committee recognised, of course, that the 
list which it had established was not all-embracing and it had made 
suggestions as to the follow-up of the Symposium. 

The CHAIRMAN called first for general comments. 

Mr. GOVARE summarised an analysis of papers presented during 
the Symposium which had been prepared by Professor du Pontavice and 
could be useful during discussions ( l ). 

Mr. DE VISSCHER commented that he had gained a two-fold 
impression from the reports and discussions during the Symposium. 
Firstly, as a result of the multiplicity of rules applicable, carriers 
find themselves confronted with legal problems of liability which are 
exceedingly complex. Secondly, it seems vain to hope that the legal 
rules applicable can be unified in the immediate future. One wonders, 
therefore, if the immediate solution might not be found through insurers, 
in particular the nuclear insurers because they have already opened 
the way towards a solution in establishing policies to cover nuclear 
third party liability, both for fixed installations and during carriage, 
whatever the legal rules which might be applicable and regardless of the 
country where the incident or the damage occurs. There are certain 
problems, nevertheless, namely the financial limits and the differences 
of opinion between nuclear insurers and maritime insurers concerning 
nuclear damages which might be caused to the ship. One would hope, 
however, that, in the interest of carriers, the maritime and nuclear 
insurers together might try once again to find practical solutions from 
the standpoint of insurance. Even if such solutions do not resolve 
completely the problem for persons suffering damage, as they will 
always have to show on what legal basis their claim is founded, complete 
and valid insurance regardless of the applicable law could at least 
cover carriers for their risks. 

With respect to these comments, Mr. MAR TIN stated that insurers 
belonging to the nuclear insurance pools could certainly envisage 

(1) See end of Session III. 
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insuring the third party liability of maritime carriers under a policy 
analogous to the one used to cover carriage done on behalf of the nuclear 
operator liable but, naturally, this would have to be within the limits 
and conditions set forth in the Paris Convention. It is not certain, 
however, that such cover would give complete satisfaction to carriers. 
This problem will, in fact, be studied together with maritime insurers 
this November in London, following a recommendation made by the 
General Conference of the European Insurance Committee at its meeting 
in Dublin in June 1968. 

Mr. ZALDIVAR drew attention to the fact that the nature of the 
nuclear risk is still far from being completely identified and this, of 
course, can lead to high insurance premiums. It is very important 
therefore that a precise and objective evaluation be made of this risk. 

Mr. COLES pointed out that when considering the restrictions put 
upon the nuclear industry by insurers it should be realised that these 
are made by individual agents rather than by international underwriters. 

* 
* * 

The CHAIRMAN then called for comments from the participants on 
the technical problems involved. 

Mr. WILLIAMS; whilst supporting the conclusions of the Committee, 
wished to underline two points. First, there are no significant differences 
of opinion among technical experts as to the safety of transport operations. 
Rather, the interested parties are not aware of the information available 
and of the work which has been carried out because lawyers tend to 
talk to other lawyers and engineers to other engineers. The IAEA has 
considered the technical aspects of safety in transport in great detail 
and established a regulation in international transport regulations. 
Consequently:, the total loss risks for maritime carriage of nuclear 
substances are such that even if some ships carrying nuclear materials 
should sink over the next ten years it would be safe to leave them at the 
bottom of the sea. However, uninformed public opinion could require 
that expensive and unnecessary salvage operations be carried out. If 
one could achieve understanding on an international level to resist ill
informed public pressure and at the same time endeavour to educate 
the public, this would be a most valuable function. This could indeed 
be another job for the IAEA and ENEA. 

Mr. BUSHA referred to sub-paragraph 3(b) of the report of the 
Restricted Committee, drafted as follows: "the gaps which remain in 
rules covering safety conditions during carriage and the divergencies 
in the manner in which these rules are applied in different countries". 
He felt that it was incorrect to say "gaps" and, with reference to what 
Mr. Williams had just stated, wished to suggest a slight modification 
to this sub-paragraph in order to make it clear that legal uncertainties 
in existing regulations and codes are of more serious concern than any 
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possible technical inadequacies in the rules covering safety conditions. 
The Regulations for the Safe Transport of Radioactive Materials (IAEA) 
and the International Maritime Dangerous Goods Code (IMCO) deal in 
great detail with safety conditions and while much can and is being done 
to simplify and unify procedures, it would be preferable to state the 
proposal in sub-paragraph 3(b) in a more positive manner and 
·emphasize thereby that the shortcomings lie rather in the area of 
info;!.'mation and the unification of safety rules. He suggested that sub
paragraph 3(b) be worded to read "that continued efforts should be made 
to unify rules covering safety conditions during carriage and to avoid 
the divergencies in the manner in which these rules are applied in different 
countries". 

Mr. TREVOR commenting on Mr. Busha's remarks, pointed out that 
the suggestion of the Committee contained in paragraph 9(a) of their report 
and the phrase "the work of unifying safety measures should be pursued" 
showed that the Committee was well acquainted with this work and wished 
to emphasize that in its view it would be desirable to continue such work, 
since divergencies still existed in the application of present rules. 

The CHAIRMAN requested that, in the light of the preceding remarks, 
the Secretariat add appropriate reference to the work of IMCO and the 
IAEA. (1) 

* 

* * 
The CHAIRMAN then called for remarks concerning legal problems. 

Mr. CHAUVEAU praised the report of the Restricted Committee but 
wished to make two remarks on some specific items. 

Paragraph 8 of the report stated that the study of amendments to 
existing conventions couldbe put off for an indefinite time because such 
a study would be undertaken only after the firm belief that the other 
remedies had proved ineffective. In view of the time needed for completing 
such studies and the probable insufficiency of other means, it would 
seem preferable to undertake the studies immediately even if the actual 
amendments were not proposed until later. Several years would 
undoubtedly be required before conclusions were reached but they should 
be ready for the day they would be needed. 

Another item where the Committee seems to have been a bit too 
"cautious 11 concerned private international law. A reading of paragraph 5(b) 
gives the impression that private international law might include 

(1) The text of the report of the Restricted Committee reproduced in 
these Proceedings, takes account of the suggestion made by 
Mr. Busha. 
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rules preventing States from legislating on these issues, This fear 
would appear to be unfounded and, seconding what Mr. Scheffer said, 
it could be said that private international law did not exist, at least as 
international law. Nothing prevented States from including in the 
Convention rules of private international law which seemed desirable, 
It would undoubtedly be better to have unanimous ratification of the 
Conventions or accession thereto thus doing away with all difficulties, 
but as this wish was probably unlikely to be realised one should not be 
held up by too many scruples found in an international law which did 
not really exist as such, Even if all States did not become party to 
the Conventions they would still be a model with international moral 
authority. 

Mr. SCHEFFER commented that although the Symposium was restricted 
to maritime carriage of nuclear substances it might be useful, when 
carrying out further studies suggested under paragraph 9(b), to examine 
problems involved in carriage by other means of transport and, in 
particular, problems of combined transport by container, 

Mr. TREVOR, commenting on Mr. Chauveau's remarks, said that 
the reference to rules of private international law in paragraph 5(b) of 
the Committee's report was not intended to cover cases where only 
Contracting Parties to the Convention were involved, What the Committee 
had in mind, however, was the case of damage suffered as a result of 
a nuclear incident on the high seas and a claim being brought before 
the courts of a non-Contracting State. Since such State would not be 
governed by the Convention, difficulties might arise from the application 
of rules of private international law, With regard to Mr. Scheffer's 
reference to transport other than maritime transport this was not really 
a matter for the Restricted Committee. The Programme Committee had 
not neglected this question but it was felt, nevertheless, that the best 
course for the Symposium would be to concentrate on maritime transport 
since it was apparent that this involved the major difficulties. 

* 
* * 

The CHAIRMAN then called for comments on the part of the report 
devoted to measures envisaged, He pointed out that when elaborating 
paragraph 9(b) of the report the Committee had in view work achieved 
and which might eventually be carried out by the IAEA, ENEA and Euratom 
as well as the CMI and IMCO. 

Mr. DEPRIMOZ referred to the comments made by Mr. De Visscher 
concerning the fact that certain pools cover the various liabilities involved 
in nuclear carriage under applicable law (in particular under international 
maritime conventions or the law of a non-Contracting Party to the Paris 
Convention). However, one must consider the day when nuclear laws 
will take account of the Brussels Supplementary Convention, thus putting 
States in the position of guarantor immediately following insurance, and 
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even the possibility that such laws might provide for State security where 
private insurance fails to provide initial security of between 5 and 15 
million EMA u/a. States would probably no longer allow insurers to 
employ their financial means for compensation of claims presented 
outside the Paris Convention. Insurers might then be asked to add a 
second cover for such claims but, as Mr. Martin has already pointed out, 
the financial capacity of insurers is obviously limited. 

Mr. MARTIN observed that the statement by Mr. Deprimoz underlined 
once more the difficulty for insurers to supply satisfactory cover to 
insured maritime parties. They have attempted to find temporary 
solutions which can do no more than alleviate the situation but which 
they are not free to apply without taking account of the legislators 'work, 
one aspect of which was pointed out by Mr. Deprimoz. One comes back 
each time to applicable law and to present conflicts between nuclear 
and maritime law. For this reason it is urgent that the greatest number 
of States possible ratify very quickly the Paris Convention, the Brussels 
Supplementary Convention and, if possible, the Vienna Convention. 

Mr. BERCOVICI expressed some concern with regard to the statement 
by Mr. Deprimoz, because he felt that the coming into force of the nuclear 
conventions would not change the present or future role of nuclear insurers. 
He hoped that Mr. Deprimoz could confirm that the withdrawal of nuclear 
insurers would only be envisaged to the extent that the liability of nuclear 
operators, either direct or indirect, would be first covered by maritime 
insurers. 

Mr. DEPRIMOZ replied that his statement had in no way been intended 
to prejudice changes which might take place in the relations between the' 
maritime insurance market and the nuclear insurance pool. The statement 
only referred to the attitude which might be adopted by States as guarantors, 
within the framework of the Paris and Brussels Supplementary Conventions, 
to supplement third party liability insurers or, failing such insurance, 
when these insurers would be asked to compensate damage outside the . 
framework of the Conventions. 

Miss HARDENNE commented that the Committee had emphasized 
the problems resulting from simultaneous application of nuclear and 
maritime conventions and that the only solution envisaged was to amend 
the conventions. Could one not envisage the establishment of the primacy 
of nuclear law in the local law of States through national legislative 
measures which naturally would be only of local application and would 
only concern the legal relations which might arise between persons 
under the jurisdiction of the State involved. This could be a partial 
measure which might be investigated further. 

The CHAIRMAN expressed some doubt as to whether the State could 
possibly do this by legislative means and Mr. Trevor agreed with him 
pointing out, in addition, that those countries which have ratified the 
Paris Convention have expressly agreed to give precedence to prior 
international conventions in the field of transport. If they were to adopt 
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the suggestion put forth by Miss Hardenne they would be in breach of 
the Paris Convention, 

Mr. VANDENABEELE felt that the second sentence of paragraph 8 
of the report was a bit restrictive because it seemed to indicate that 
the only amendments would be the establishment of the primacy of nuclear 
law over maritime law, Other amendments might become necessary 
and in order to allow this it might be better to add the words "in particular" 
to the second sentence of paragraph 8, (1) 

The CHAIRMAN noted that if the conventions were reviewed one 
could certainly look into other items at the same time, as suggested 
by Mr. Vandenabeele, 

Mr. TREVOR agreed with the Chairman that there was no basic 
disagreement between the Committee 1 s report and Mr. Vandenabeele 1 s 
statement, The Committee did not want to give the impression that 
amendments to existing conventions should be considered only as a last 
resort, but discussion during this Symposium showed ·that there was 
certainly no clear agreement as to the present position, To proceed 
at once with the consideration of possible amendments might well 
turn out to be a work of supererogation, But there is still another 
point which should be considered because it must be remembered that 
only the Paris Convention is in force and has been so only since last 
April, A proposal to governments for amendments so soon, and in 
particular to the conventions which are not yet in force, would undoubtedly 
be viewed with a very jaundiced eye. 

Mrs, OSCHINSKY emphasized that the report of the Restricted 
Committee should be used by the governmental representatives taking 
part in the Symposium as a means of encouraging their administrations 
to ratify the Conventions as soon as possible, Therefore, the report 
should not give more emphasis to the possible amendment of the 
Conventions as this might delay ratification of the Conventions by States 
which had not already done so, 

Mr. LILAR felt that the Symposium had proved to be extremely 
useful, Representatives of two disciplines had met and been mutually 
informed: maritime lawyers and nuclear law experts, This was 
indispensable: the rapid progress of a young nuclear law and the traditional 
rules of maritime law have been considered together in the context of 
an essential problem, that of the maritime carriage of nuclear matter 
and the ensuing cover required for the risks of maritime carriers, The 
International Maritime Committee, which has grouped together lawyers 
and practicioners of maritime law from some thirty countries - carriers, 
insurers, consignors and lawyers - for almost seventy years, is 

(1) This amendment has been made to the report of the Restricted 
Committee which is reproduced in these Proceedings. 
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particularly qualified to make a useful contribution to the adaptation of 
law and insurance required for new circumstances of nuclear carriage 
as well as to the unification of regulations on an international level by 
methods which it has put to the test since its creation, The CMI is 
ready to undertake the work necessary without delay, but this can only 
be achieved by maintaining constant co-operation with nuclear practitioners. 

On the occasion of other problems in the past the CMI has already 
collaborated successfully with other international organisations: a 
recent example is the co-operation undertaken with IMCO concerning 
questions which arose following the Torrey Canyon disaster, In this 
respect, IMCO should be congratulated for the way in which it conceived 
this joint work and for the understanding which it has shown. The work 
of representatives of the maritime interests grouped together in the 
CMI will certainly make a vital contribution towards finding international 
solutions to the legal problems whose importance has been brought out by 
by the Symposium, 

* 
* * 

The CHAIRMAN, in closing the Symposium, emphasized the 
importance of the work which had taken place and the outstanding quality 
of the various contributions made, thus paving the way for the follow-
up which would now be possible. 

Mr. STROHL, on behalf of the joint Secretariat, thanked the participants 
for their valuable contributions and Mr. TREVOR added his thanks to the 
work of the Secretariat itself; Mr BOULANGER expressed the appreciation oJi 
of all to the host Government for their hospitality. 
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