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CASE LAW 

France 

Judgement of the French Supreme Court (Cour de cassation) on the Reprocessing Licence for 
Australian Spent Nuclear Fuel (2006) 

On 7 December 2005, the French Supreme Court handed down the its definitive judgement in 
the litigation between Cogema and Greenpeace concerning the Australian spent fuel from ANSTO 
(Australian Nuclear Science and Technology Organisation), stored at the La Hague site pending its 
reprocessing (see Nuclear Law Bulletin No. 76). 

Greenpeace demanded that an end be put to the storage of spent fuel imported from a research 
reactor operated by ANSTO pursuant to the terms of a contact with Cogema for its reprocessing. It 
claimed that this material was waste pursuant to Article L. 542.2 of the Environment Code which 
provides that “the storage in France of imported radioactive waste, even if it has been reprocessed on 
national territory, is prohibited for any period longer than is technically required for reprocessing”. 
Cogema contended, for its part, that this material does not fall within the scope of Article L. 542.1 of 
the same code, and then it was not necessary to obtain a reprocessing licence, in addition to the 
administrative licence it already obtained to store this spent fuel.  

The Supreme Court considered that spent fuel, stored pending its reprocessing and destined for 
final reprocessing is waste pursuant to Article L. 542.2 of the Environmental Code. The court 
confirmed that this article applies also to spent fuel.  

Finally, the court considered that reprocessing is an operation carried out on the material itself 
and that the storage, although necessary for cooling, cannot be considered as a step in the reprocessing. 
In the absence of a reprocessing licence, Cogema could not justify the timeframe necessary for 
reprocessing, and therefore was subject to the general prohibition on storing imported radioactive 
waste. 

The court therefore rejected Cogema’s appeal in this case. 
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Germany 

Judgements on the Konrad Repository Project and on Intermediate On-site Storage Facilities for 
Spent Nuclear Fuel (2006) 

1. In judgements dated 8 March 2006, the Higher Administrative Court of the Land of Lower 
Saxony (Oberverwaltungsgericht) rejected actions brought by several municipalities and two farmers 
against the land planning decision of 22 May 2002 authorising the construction and operation of the 
former ore mine Konrad as a repository for low and medium level radioactive waste and against the 
accompanying authorisation under applicable water legislation [OVG Lüneburg U. 08.03.2006, 7 KS 
128/02, 145/02, 146/02, 154/02]. While the actions of the municipalities were rejected as inadmissible, 
the actions of the farmers were dismissed as unfounded. 

The court ruled that the land planning decision does not infringe upon the rights of the 
municipalities. The project does not touch upon the municipalities’ rights of land planning, nor does it 
affect their rights as operators of municipal facilities or as land owners. This assessment applies 
equally to the actions brought by the farmers. 

The court further considered that the administrative procedure was properly conducted. It is 
uncertain whether the doubts put forward by the plaintiffs regarding the necessity of pursuing the 
project may be satisfactorily dealt with in a legal procedure. The necessity of the project clearly 
follows from the fact that there already exist considerable quantities of radioactive waste, which will 
increase in the future, and from the legal obligation of the federal state to erect and to operate a final 
disposal facility for radioactive waste. The need for the repository cannot be denied by pointing at the 
existing on-site waste storage facilities or by arguing that one single radioactive waste repository for 
Germany is the preferred solution or by stating that alternative sites for the repository had not been 
sufficiently explored. The land planning authority concluded that the site is suitable and that, in 
accordance with the state of science and technology, all necessary measures to prevent damage and the 
risk of damage were taken. The court is only entitled to appraise whether this decision of the authority 
is based on the relevant facts and data and whether the safety assessment follows a sufficiently 
cautious approach. The court confirms that. 

The court considered that the deliberations of the competent authority demonstrated that the 
radiological exposure of the population in the vicinity of the repository, even in a worst case scenario, 
would be considerably lower than the prescribed dose limits. Preventive measures against incidents 
and accidents are adequate. Transport of waste is not covered by the land planning decision but will be 
regulated by separate licences. With regard to the protection of future generations, long-term safety 
does not require proof that the disposal will be risk-free forever. Developments which may occur in 
several hundred thousand years’ time cannot justify an action today against an administrative decision.  

The court also ruled that it is not correct to state that terrorist acts, such as an intentional plane 
crash, have not been sufficiently considered by the authority. There are doubts as to whether the 
Atomic Energy Act is applicable to severe terrorist acts. Such dangers and risks are not inherent to the 
operation of the repository. They are, with regard to their type and extent, uncertain and, even in a best 
case scenario, can only be foreseeable to a limited extent. Prevention and protection are mainly tasks 
of the state through its competent entities. The state entities have to decide, exercising their discretion, 
which protection measures are appropriate and citizens have no right to request that certain specific 
measures be taken. Moreover, the authority concluded that even a plane crash on the part of the 
repository which is above the ground would not lead to catastrophic consequences requiring the 
evacuation of the population due to radiation exposure.  
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2. The Bavarian Higher Administrative Court (Bayerischer Verwaltungsgerichtshof), in a 
judgement of 2 January 2006, rejected actions against the granting of a licence for the on-site storage 
of nuclear fuel at Gundremmingen. The licence covers the storage of spent nuclear fuel in containers 
of the Castor V/52 type which are placed in a reinforced concrete building. The plaintiffs are owners 
of residential houses in the vicinity.∗ The court confirmed the general legal view that the on-site 
storage of spent nuclear fuel needs a licence under Section 6 (storage licence) and not under Section 7 
(nuclear installation licence) of the Atomic Energy Act. The court dealt in greater detail with the long-
term safety of Castor containers and in particular with the necessary preventive measures in case of 
incidents caused by third parties. It arrived at the conclusion that the competent licensing authority, in 
accordance with the state of science and technology, assessed all measures necessary to prevent 
damage. The judgement emphasises that the court has only to assess whether the safety appraisal by 
the authority is based on sufficient data and scientific knowledge. That can be confirmed for the 
envisaged and licensed storage period of 40 years. Even in the case of an incident within that period, 
appropriate protection measures are in place. 

 With regard to nuclear security and physical protection, the court considered the possibility of a 
plane crash into the facility, and concluded, as did the licence authority, that the possibility of 
accidental crash may be disregarded due to its extremely low probability and consequently, it is part of 
the so-called residual risk (Restrisiko). The yardstick for such risk is practical reason (praktische 
Vernunft). Protective measures required must be proportional, which means that events of the residual 
risk type need not be covered by the operator. Although the necessary physical protection includes 
measures against terrorist acts, an intentional plane crash by terrorists may be seen in a different light. 
It is true, though, that the operators of installations with a high risk potential may be required to 
provide prevention and protection which are in line with the high risk of the facility. But protection 
against severe intentional acts of terrorism is normally a task of state authorities.  

 Consequently, it is correct that the licensing authority, exercising its discretion, decided that the 
intentional crash is part of the residual risk, too. Storage facilities for spent fuel are neither so-called 
“soft” targets nor do they represent “symbols”. That qualification makes an attack less probable. Since 
11 September 2001, numerous restrictions of air traffic were introduced at national and international 
level with a view to minimising the risk of a terrorist crash. Even if a fully fuelled Boeing 747 airplane 
crashed into a storage facility, experts concur that the impact would not entail a release of radioactivity 
in excess of the prescribed intervention levels for evacuation. On the other hand, a terrorist attack with 
anti-tank weapons against a storage facility would not necessarily be categorised as part of the residual 
risk.   

Japan 

Judgement of Kanazawa District Court Ordering Closure of Shika Plant (2006) 

On 24 March 2006, the Kanazawa District Court ruled that the 1 358 MW Shika nuclear power 
plant, which began operating on 15 March 2006, was vulnerable to earthquakes and ordered its 
closure. The Shika plant is Japan’s 55th nuclear power plant and the second largest in output. 135 local 
residents from 17 prefectures had filed a lawsuit against the operator of the reactor in August 1999, 
shortly after construction of the reactor began. The plaintiffs contended that the reactor, whose design 

                                                      
∗ BayVGH U. 02.01.06, 22 A 04.40016; the Court rejected identical actions regarding Gundremmingen on 

9 January 2006 and, regarding the on-site storage facilities at Grafenrheinfeld and Niederaichbach, on 
12 January 2006; 22 A 04.40010 – 40014, 22 A 03.40019 - 40021, 22 A 03.40048 – 40049. 
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is based on the quake-resistance design guidelines drawn up in September 1978 by the then Atomic 
Energy Commission, is vulnerable to damage in a large earthquake. 

During the trial, the operator of the plant, Horuriku Electric Power, explained that the reactor 
was designed to withstand an earthquake measuring 6.5 on the Richter scale, with its epicenter just 
below the reactor. This was deemed to be the largest earthquake which could occur in the area. 

The ruling contended that the scale and intensity of the largest earthquake assumed in the 
reactor design is too small. It referred to a 7.2 magnitude earthquake that occurred off Miyagi 
Prefecture on 16 August 2005, and noted its effect on Tohoku Electric Power Company’s Onagawa 
NPP in that same prefecture. Three reactors there had automatically shut down because vibrations on-
site were larger than had been factored into the quake-resistant design. The district court ruled that the 
architectural structure of the reactor under-estimated the damage which could be caused by an 
earthquake. The court considered that local residents could be exposed to radiation far exceeding the 
permitted levels in the event of a large earthquake. 

The basis of the current quake-resistance design guidelines for NPPs is that they must be built 
on bedrock located away from active fault lines and be designed to safely withstand the estimated 
largest possible earthquake that could take place in the area. This ruling is significant as it has cast 
doubt on the adequacy of the guidelines. The Nuclear Safety Commission had commenced work to 
revise the guidelines in July 2001 but has not yet reached a conclusion. 

Horuriku Electric Power, which operates the plant, has expressed its intention to appeal this 
ruling. Operations have therefore resumed for the moment in the absence of a court injunction for 
immediate closure of the plant. 

As Japan experiences approximately 20% of the most violent earthquakes on the planet, if the 
Supreme Court were to uphold this ruling, it would call into question the safety foundation upon 
which the nation’s reactors are built and could lead to their temporary closure. 

European Union 

Judgement of the Court of First Instance in Relation to German Tax Exemptions for Reserves Set 
up by Nuclear Power  Stations (2006)∗

On 26 January 2006, the Court of First Instance (CFI) ruled in the case Stadtwerke Schwäbisch 
Hall GmbH, Stadtwerke Tübingen GmbH, Stadtwerke Uelzen GmbH v Commission of the European 
Communities (Case T-92/02) that the German scheme of tax exemption for the reserves set up by 
nuclear power stations does not amount to state aid. 

Nuclear power stations established in Germany are obliged by law to set up reserves to cover, 
first, the costs of disposing of their irradiated fuel and their radioactive waste and, second, the 
permanent closure of their plants. The Handelsgesetzbuch (German commercial code) states that those 
reserves can be counted among the liabilities of the undertaking concerned and lead to a reduction of 
the corresponding amount from the taxable total. 
                                                      
∗ The text of this case-note is taken from Press Release No. 06/06 released by the Press and Information 

Unit of the Court of First Instance of the European Communities on 26 January 2006. The full text of the 
judgement may be found on the Court’s Internet site at the following link: http://curia.eu.int/jurisp/cgi-
bin/form.pl?lang=EN&Submit=rechercer&numaff=T-92/02. 
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In 1999, three German electricity production and distribution utilities requested the Commission 
to examine the tax exemption scheme applied to those financial reserves. They claimed that that tax 
exemption amounted to state aid to nuclear power stations. However, following a summary 
examination, the Commission decided that the tax measure at issue did not amount to aid of such a 
nature. 

The three public utilities contested the Commission’s decision before the CFI. The court noted 
that the examined tax exemption amounts to an economic advantage granted through state resources in 
so far as the state waives its right to levy a certain amount of tax revenue. Nevertheless, the CFI 
considered that neither the tax exemption scheme for the reserves, nor the detailed rules for the 
implementation by the authorities of the tax scheme in dispute grant to nuclear power stations a 
specific advantage inherent in the notion of state aid. 

In addition, the public utilities die not establish that the amount of those reserves is to be 
regarded as disproportionate in the light of the scale of the expenditure that nuclear power stations 
necessarily incur in order to finance their public law obligation to dispose of their radioactive waste 
and to decommission their plants. 

The CFI therefore found that the examination of the tax scheme in dispute did not reveal any 
factors which would have obliged the Commission to initiate the formal procedure for detailed 
investigation of state aid, and in these circumstances it dismissed the action as unfounded. 

Judgement of the Court of Justice in relation to its Jurisdiction to Rule on Disputes Concerning 
Interpretation and Application of the Provisions of Conventions Forming Part of the Community 
Legal Order (2006)∗

On 30 May 2006, the Court of Justice of the European Communities ruled in the case 
Commission of the European Communities v. Ireland (Case C-459/03) that by bringing proceedings 
against the United Kingdom within the framework of the Convention on the Law of the Sea, Ireland 
has breached Community law. 

The background to this dispute between the Ireland and the UK concerning the operation of the 
MOX (mixed oxide fuel) plant at Sellafield was described in Nuclear Law Bulletin No. 69 and the 
outcome of the proceedings on the same subject initiated under the OSPAR Convention were 
described by William Leigh of British Nuclear Fuel Ltd. in Nuclear Law Bulletin No 72. 

The United Nations Convention on the Law of the Sea was approved on behalf of the European 
Community by Council decision of 1998.1 According to the declaration of Community competence 
made at the time of the formal confirmation of that convention, the Community enjoys exclusive 
competence with regard to the convention provisions on the prevention of marine pollution only to the 
extent to which those provisions affect existing Community rules. The convention also provides for a 
dispute settlement procedure. Furthermore, under the EC Treaty, member states undertake not to 

                                                      
∗ The text of this case-note is taken from Press Release No. 45/06 released by the Press and Information 

Unit of the Court of First Instance of the European Communities on 30 May 2006. The full text of the 
judgement may be found on the Court’s Internet site at the following URL: http://curia.eu.int/jurisp/cgi-
bin/form.pl?lang=EN&Submit=rechercer&numaff=C-459/03 

1. Decision 98/392/EC (OJ 1998 L 179, p. 1). 
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submit a dispute concerning the interpretation or application of Community law to any court or 
tribunal other than the Court of Justice of the European Communities. 

The MOX plant, situated at Sellafield on the coast of the Irish Sea, recycles material from 
nuclear reactors and converts it into a new fuel known as MOX intended for use as an energy source in 
nuclear power stations. Ireland raised the issue of the MOX plant with the UK authorities, questioning 
in particular the soundness of the reports and decisions which formed the basis for justification of the 
plant’s construction. 

Ireland instituted proceedings against the United Kingdom before the arbitral tribunal provided 
for under the convention with a view to resolving the dispute concerning the MOX plant, the 
international transfer of radioactive substances and the protection of the marine environment of the 
Irish Sea. The applicant criticised the United Kingdom for failure to comply with the convention by 
not taking the appropriate measures to protect the marine environment with regard to operation of the 
MOX plant. 

The European Commission was informed of the proceedings brought by Ireland and requested 
that they be suspended on the ground that the dispute in question came within the exclusive 
jurisdiction of the court. Ireland did not accede to that request and the Commission accordingly 
brought this action before the ECJ.  

The Court ruled that the provisions of the convention which the UK was accused of having 
breached related to the protection and preservation of the marine environment, an area in which the 
Community’s external competence is not exclusive but is, in principle, shared between it and the 
Member states. The court further considered that the matters covered by the convention provisions 
which Ireland invoked before the arbitral tribunal are to a large extent regulated by Community 
measures. The court referred in particular to the directives relating to the obligation to carry out a 
proper assessment of the environmental impact of plant-related activities on the marine environment, 
to international transfers of radioactive substances connected to the activity of the MOX plant, and to 
the freedom of access to information on the environment. Finally, the Convention for the Protection of 
the Marine Environment of the North-East Atlantic (OSPAR) which Ireland invoked before the 
arbitral tribunal was concluded by the Community. 

The Court ruled that as the provisions of the convention relied on by Ireland in the context of 
the dispute form part of the Community legal order, the Court accordingly has jurisdiction to deal with 
disputes relating to their interpretation or application and to determine whether a member state has 
complied with them. It concluded therefore that by bringing proceedings under the dispute-settlement 
procedure laid down in the Convention on the Law of the Sea, without having first informed and 
consulted the competent Community institutions, Ireland has failed to comply with its duty of 
cooperation under the EC and EA Treaties and is in breach of Community law. 
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ADMINISTRATIVE DECISIONS 

Hungary 

Parliamentary Decision on Construction of a Low/Intermediate-level Waste Repository and on the 
Lifetime Extension of Paks NPP (2005) 

On 21 November 2005, the Hungarian parliament approved a resolution to give approval in 
principle for preparatory work for construction of a national low- and intermediate-level waste 
(LLW/ILW) repository in Bataapati, in the Uveghuta region. The resolution also endorsed plans for a 
20-year lifetime extension of the Paks nuclear power plant. The current licences of Paks’ four units are 
set to expire between 2012 and 2017. 

This parliamentary decision followed the referendum that took place in July 2005, where the 
municipality of Bataapati voted to approve construction of this repository. Residents voted 90.7% in 
favour of having the repository built on municipal land. The vote followed a decade of geological 
investigation and subsequent site approval by the Hungarian Geological Survey. 
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