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United States 

Decision of the US District Court of Idaho on DOE management of radioactive waste (2003)∗

In the case of National Resources Defense Council v. Abraham,1 the US District Court for the 
District of Idaho ruled that provisions of DOE Order 435.1 governing the Department’s management 
of radioactive waste are invalid insofar as they enable the Department to determine that some waste 
associated with reprocessing spent nuclear fuel (SNF) is not high-level radioactive waste (HLW). 

As background in 1999, the Department approved Order 435.1, entitled “Radioactive Waste 
Management”, which prescribes procedures to be used by DOE and its contractors in the management 
of radioactive waste stored at atomic energy defense facilities. The Order governs waste generated as a 
product of reprocessing SNF and breaks down DOE’s waste management activities by waste type 
including, inter alia, HLW, transuranic waste and low-level waste. It permits the Department to 
classify waste from reprocessing SNF as HLW or waste incidental to reprocessing (WIR) depending 
upon the degree of hazard the waste presents.2 DOE determines whether waste is WIR by using either 
a citation process (encompassing specific categories of wastes which are the result of reprocessing 
operations) or an evaluation process (focusing on the hazard-related characteristics of waste). Wastes 
determined to be WIR are not HLW and are managed as transuranic or low-level waste. The National 
Resources Defense Council (NRDC) filed a petition for review in 2000 challenging the process and 
criteria used by the Department to determine whether waste constitutes HLW or WIR.  

At issue is whether the Department is subject to requirements of the Nuclear Waste Policy Act 
of 1982, as amended (NWPA)3 in the management of defense nuclear waste such as WIR at its 
facilities. The Department maintained that: 1) management authority at its nuclear facilities derives 
from the Atomic Energy Act of 1954, as amended (AEA),4 Energy Reorganization Act of 19745 and 

                                                      
∗ This case note was kindly provided by Ms. Sophia Angelini, Attorney Adviser at the Office of Civilian 

Nuclear Programs of the US Department of Energy. The author alone is responsible for the facts 
mentioned and opinions expressed therein. 

1. 271 F. Supp. 2d 1260 (2003). 

2. Reprocessing is not defined in any statute but is considered by DOE to be those actions necessary to 
separate fissile elements and/or transuranium elements from other materials (e.g., fission products, 
activated metals, cladding) contained in SNF to recover the desired materials. The waste from 
reprocessing is stored in underground tanks at facilities managed by DOE under its AEA authority. In 
general, the tanks contain liquids, sludges derived from the liquid reprocessing waste, and other solids 
also derived from the liquid waste. 

3. 42 U.S.C. 10101 et seq. 

4. 42 U.S.C. 2011 et seq. 
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Department of Energy Organization Act6; 2) the NWPA authorizes but does not require disposal of 
defense nuclear waste at a geologic repository; and that 3) the NWPA does not supersede DOE’s 
pre-existing authority to manage defense wastes. Citing the AEA which authorises issuance of orders 
governing design, location and operation of its nuclear facilities, the Department advanced that waste 
management activities are governed by the AEA and that the NWPA does not apply to defense 
reprocessing waste stored at INEEL (Idaho), Savannah River (South Carolina) and Hanford 
(Washington).7

The plaintiffs – environmental organisations and Indian tribes – argued that the NWPA governs 
the Department’s management of HLW at its defense facilities and requires geological disposal.8 They 
allege that DOE Order 435.1 contradicts the NWPA definition of HLW by allowing the Department to 
reclassify certain HLW as “incidental waste” or “waste incidental to reprocessing” and permanently 
store it on site in concrete storage tanks rather than removing and shipping the waste to a geologic 
repository constructed under the NWPA.  

On 3 July 2003, the US District Court found the Order invalid and granted summary judgment 
to the plaintiffs, stating:  

“In essence, DOE contends that it can choose whether to dispose of its defense waste at Yucca 
Mountain or elsewhere. This interpretation is inconsistent with NWPA. In 10107(b)(2), ... 
NWPA states that the Secretary ‘shall proceed promptly with arrangement for the use of one or 
more of the repositories’ to dispose of defense HLW. The use of the term ‘shall’ means that the 
direction is mandatory and does not allow for discretion on the part of the agency...  Thus, DOE 
does not have discretion to dispose of defense HLW somewhere other than a repository 
established under NWPA”. 

The US District Court noted that the Order redefines HLW as “incidental waste” if it meets 
certain criteria: 

• key radionuclides must be removed to the extent technically and economically practical; 

• the waste must meet safety requirements comparable to the performance objectives set 
out in 10 C.F.R. Part 61, Subpart C; and 

• the waste must be managed in accordance with the Department’s requirements for low-
level waste, provided that it does not exceed concentrations limits for Class C low-level 

                                                                                                                                                                      
5. 42 U.S.C. 5814 et seq.  

6. 42 U.S.C. 7133(a)(8)(A), (B), (C), and (E).   

7. Further, the Department argues that the Order was not “final agency action” for purposes of judicial 
review until DOE, or one of its contractors, applies the Order on a case specific basis, and that decisions 
would be made on a “case-by-case” or “waste stream by waste stream” basis.     

8. The plaintiffs in this case are the National Resources Defense Council, several environmental groups and 
two Indian tribes, the Confederated Tribes & Bands of the Yakima Nation and the Shoshone-Bannock 
Tribe.  The Yakima Nation is a federally recognized Indian tribe with treaty rights to fish in the Columbia 
River Basin in the State of Washington.  Fishing has long played a substantial role in the Yakima culture 
and a portion of the Department’s Hanford site includes spawning areas for salmon. The Shoshone-
Bannock Tribe is a federally recognized Indian tribe which assert a legal right to fish for rainbow trout 
and sturgeon below Shoshone Falls on the Snake River near the Department’s INEEL site in the State of 
Idaho; the Shoshone-Bannock expressed concern over the threat of high-level hazardous waste from 
INEEL contaminating the groundwater which feeds the river.    
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waste set out in 10 C.F.R. 61.55 or meet alternative requirements for waste classification 
and characterization as the Department may authorise.9 

The Court concluded that the Order – which considers technical and economic factors in waste 
treatment – conflicts with the NWPA’s definition of HLW which considers source and hazard and 
invalidated the portion of the Order dealing with waste incidental to reprocessing. The Court also 
concluded that liquid and solid reprocessing wastes “are treated differently by the [NWPA] Act. While 
the NWPA allows DOE to treat the solids to remove fission products, thereby permitting 
reclassification of the waste, NWPA does not offer the option of reclassification for liquid waste 
produced directly in reprocessing.” While the court recognised that DOE could treat solid waste 
derived from liquid reprocessing waste and “reclassify” it as non-HLW, it determined that DOE’s 
criteria for doing so were inconsistent with the NWPA.  

The Department has appealed to the US Court of Appeals for the Ninth Circuit.10 In its appellate 
brief, the Department argues that the AEA provides it with exclusive responsibility to regulate 
materials covered by the Act, including the authority to conduct research into military applications of 
atomic energy, produce atomic weapons and “provide for safe storage, processing, transportation, and 
disposal of hazardous waste (including radioactive waste) resulting from nuclear materials production, 
weapons production and surveillance programs, and naval nuclear propulsion programs.”11 Also, 
under the DOE Organization Act, the Department was specifically assigned responsibility for military 
applications of nuclear energy, including the establishment of programs and temporary and permanent 
facilities for storage, maintenance, and ultimate disposal of nuclear wastes.  Finally, the NWPA 
provides that the Act: 1) does not apply to any atomic energy defense activity12 or facility used in 
connection therewith; and 2) shall apply to any repository not used exclusively for disposal of HLW or 
spent nuclear fuel resulting from atomic energy defense activities, research and development activities 
of the Secretary [NWPA, section 8(a) and (c)]. Thus, there is a general rule of NWPA 
non-applicability to atomic energy defense activities – with the exception that the NWPA shall apply 
to a repository not used exclusively for defense waste – such as the one to be constructed at Yucca 
Mountain which can provide for disposal of both defense waste and commercial spent nuclear fuel.13  

Finally, the Department maintains that it has correctly interpreted the NWPA definition of HLW 
as “the highly radioactive material resulting from the reprocessing of spent nuclear fuel, including 
liquid waste produced directly in reprocessing and any solid material derived from such liquid waste 
that contains fission products in sufficient concentrations”. The District Court concluded that the 
phrase “contains fission products in sufficient concentrations” modifies only “solid material derived 
from such waste,” but not “liquid waste produced directly in reprocessing.” Accordingly it found that 
the NWPA allows the Department to treat solids to remove fission product and reclassify waste, it did 

                                                      
9. 10 C.F.R. Part 61 is entitled “Licensing Requirements for Land Disposal of Radioactive Waste”; Subpart 

C concerns “Performance Objectives” and Part 61.55 at Subpart D (Technical Requirements for Land 
Disposal Facilities”) concerns waste classification.  

10. The Department filed its appellant’s brief on 29 January 2004.  In April, when briefing is completed, the 
Court is expected to schedule oral argument.  

11. 42 U.S.C. 2121(a)(3). 

12. The NWPA defines the term “atomic energy defense activity” to include “any activity of the Secretary [of 
Energy] performed in whole or in part in carrying out […] defense nuclear waste and materials 
byproducts management.”    

13. In 1985, President Reagan determined, under section 8(b) of the NWPA, that there was no need for a 
repository exclusively dedicated for disposal of HLW resulting from atomic energy defense activities.  
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not offer the option of reclassification for liquid waste. The Department argues that the NWPA is 
better interpreted to allow the agency to consider the concentration of fission products in both liquid 
waste produced directly in reprocessing and in the solids derived from that waste.14 The Appellee 
environmental groups and Indian tribes counter that “Once the President made the decision to dispose 
of defense HLW in a geologic repository established by the NWPA, the terms of the Act and the 
constraints therein became applicable to the disposal of defense HLW. Acceptance of Defendant’s 
interpretation would render sections of the NWPA meaningless and essentially make compliance with 
the law an elective exercise for the agency.” The Court of Appeals will set a date for oral argument 
once briefing is completed on 29 April 2004.  

 

                                                      
14. To uphold the WIR evaluation process in Order 435.1, the Department notes that it is sufficient that the 

District Court recognized that DOE may treat and classify solid reprocessing waste as low-level or 
transuranic waste since the WIR process applies only to SNF reprocessing wastes that have been treated 
and “will be incorporated in a solid physical form.”      
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