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CASE LAW AND
ADMINISTRATIVE DECISIONS

CASE LAW

Finland

Supreme Administrative Court Judgement rejecting an application to prevent construction of a new
NPP (2001)

On 15 November 2000, the electric utility Teollisuuden Voima Oy (TVO) submitted an
application for a “Decision in Principle” to the Ministry of Trade and Industry, in accordance with
Section 11 of the Nuclear Energy Act of 1987 (see Nuclear Law Bulletin No. 41; the text of the Act is
published in the Supplement to that Bulletin) on the construction of a new nuclear power plant unit.
The application proposed that the unit be constructed either in Eurajoki, near TVO’s existing two-unit
Olkiluoto NPP or in Loviisa, on Hästholmen island, near Fortum’s existing NPP of the same name.
The municipalities concerned gave their formal consents to the project in March 2001. One local
citizen challenged the consent of Eurajoki before the Turku Administrative Court. He claimed that the
Eurajoki local municipality had supported the application by TVO based on inadequate information.
The Administrative Court of Turku rejected this challenge, but an appeal was filed before the Supreme
Administrative Court on 11 October 2001.

On 21 December 2001, the Supreme Administrative Court rejected this claim, leaving the way
clear for the Finnish government to decide on the application made by TVO. Consequently, on
17 January 2002, the Council of State (Government) made a Decision in Principle that the application
to construct this NPP is “in line with the overall good of society”. This Decision has been submitted to
Parliament for approval.

France

Judgement of the Council of State specifying the law applicable to storage facilities for depleted
uranium (2001)

Following the Prefect of Haute-Vienne’s decision of 20 December 1995 to grant a licence to
Cogema to operate a storage facility for depleted uranium oxide, the Association for the Protection of
the Environment in the Aredian and Limousin region (Association pour la défense de l’environnement
du pays arédien et du Limousin – ADEPAL) lodged an application to annul the Order setting out this
licence. In its judgement of 9 July 1998, the Administrative Tribunal of Limoges annulled the Order
on the grounds that it did not conform to the requirements of the 1975 Act on Disposal of Waste and
Recovery of Material.
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In its judgement of 5 November 1998, the Administrative Appeal Court of Bordeaux overruled
this judgement on appeal. It first considered that in light of the radiotoxicity of depleted uranium oxide
and the total activity of the stock, even including that of the impurities produced during the
reprocessing procedure, only the 1976 Act on Installations Classified for the Purposes of
Environmental Protection (see Nuclear Law Bulletin No. 18) was applicable, and not the 1963 Decree
on Major Nuclear Installations (the text of which is reproduced in the Supplement to Nuclear Law
Bulletin No. 12). It then considered that depleted uranium is not waste but rather is a product obtained
at an intermediary stage of a transformation process, as it remains possible for it to be enriched for
future use. Therefore the 1991 Act on Radioactive Waste Management (see Nuclear Law Bulletin
Nos. 49 and 50; the text of this Act is reproduced in Bulletin No. 49) is not applicable.

Upon further appeal by ADEPAL, the Council of State (Supreme Administrative Court of
France) confirmed the conclusions of the Administrative Appeal Court of Bordeaux in its judgement
of 23 May 2001.

Russian Federation

Supreme Court Decision overturning “exemption” for foreign spent fuel (2002)

In February 2002, the Russian Supreme Court annulled a decision made by the government in
1998, which exempted waste resulting from the reprocessing of Hungarian spent nuclear fuel from
being returned to Hungary. This governmental decision was related to a 1997 exemption approved by
the heads of Minatom (the Ministry of Atomic Energy), the State Environment Protection Committee
and Gosatomnadzor (the nuclear safety inspectorate) whereby the Russian Federation allowed
Hungarian radioactive waste to remain on Russian territory after reprocessing, specifically providing
that “solidified radioactive waste and reprocessing products” would not be returned to Hungary.

Action was taken against this decision by a non-governmental organisation entitled “For
Nuclear Safety”, based in the Chelyabinsk region, and supported by Greenpeace Russia. The plaintiffs
argued that the decision contradicted the legislation in force at the time, whereby import of radioactive
materials to the Russian Federation for disposal was forbidden and the waste left after reprocessing of
spent nuclear fuel had to be returned to the country of origin. Furthermore, a new Law on
Environmental Protection signed in January 2002 declared the “priority rights of Russia to return
radioactive waste resulting from reprocessing to the country of origin”. The Russian Supreme Court
annulled this decision on 26 February 2002.

United Kingdom

Court of Appeal Judgement on Government decision to allow the start up of a MOX fuel plant
(2002)

Two environmental associations (Friends of the Earth and Greenpeace) sought judicial review
of the decision of the Secretaries of State for Health and for the Environment, Food and Rural Affairs,
that the proposed manufacture of mixed oxide (MOX) fuel at BNFL's Sellafield MOX plant (SMP)
was justified in accordance with Council Directive 96/29/Euratom of 13 May 1996 laying down basic
safety standards for the protection of the health of workers and the general public against the dangers
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arising from ionising radiation (see Nuclear Law Bulletin No. 58). The grounds for the challenge were
that the Secretaries of State erred in law in that, in assessing the economic case for SMP, they had
failed to take into consideration the capital cost of construction which had already been incurred at the
time of BNFL's application (known as the “sunk costs”). The High Court in London ruled on
15 November 2001 that the plant should be allowed to go ahead because the British Government, in
granting permission for the plant to begin production, had applied the correct economic tests.

On appeal, the Court of Appeal on 7 December 2001 held that, although capital costs were
inherent in a new type of practice and so relevant to evaluating the overall economic benefit or
detriment of a practice, where those costs had already been expended there is nothing in Article 6 of
the Directive to suggest that the standard approach to sunk costs (that they should be ignored) should
not be applied. The Court of Appeal also rejected the argument that, because Article 6 requires a
generic assessment of justification, sunk costs should be considered because in any future MOX plant
those costs would be incurred. The judges took the view that, in this instance, there was going to be
only one MOX plant, and it would be wrong to refuse the approval on the theoretical possibility of a
second MOX plant being constructed.

The plaintiffs have not requested a further appeal to the House of Lords.

Judgement on lawfulness of authorisations granted by the Environment Agency: Marchiori v. the
Environment Agency (2002)

On 25 January 2002, the Court of Appeal upheld the decision of the Administrative Court on
29 March 2001 that the Environment Agency had acted lawfully in granting certain authorisations
under the Radioactive Substances Act 1993 (see Nuclear Law Bulletin No. 54) in respect of the
Atomic Weapons Establishment's licensed nuclear sites at Aldermaston and Burghfield. The applicant
had argued that the authorisations could be lawful only if the Environment Agency had decided when
granting them that the activity was “justified” within the meaning of Article 6(1) of Council Directive
80/836/Euratom laying down the basic safety standards for the health protection of the general public
and workers against the dangers of ionising radiation (see Nuclear Law Bulletin No. 26). She argued
that the Environment Agency had wrongly treated the nuclear defence programme as a benefit for the
purpose of justification. The Court of Appeal held that it was not for the court to judge the merits or
demerits of national defence policy. Given that the merits of defence policy are not justiciable, the
Environment Agency could not be criticised for treating criticisms of the weapons programme being
outside its remit, and so regarding its status as a benefit as axiomatic for the purposes of the
justification principle. The Court of Appeal judges expressed different views as to whether Chapter III
or Title 2 to the Euratom Treaty applied to military activities, but the Court did not find it necessary to
decide the issue for the purposes of determining the case.

United States

Kennedy v. Southern California Edison Co. (2001)

Following the death of his wife in 1996, Joe Kennedy, a former worker (from 1982 to 1990) at a
nuclear power plant owned by the utility Southern California Edison Co. (SCE), and his children sued
the SCE and Combustion Engineering Inc. (CE) in federal court asserting jurisdiction pursuant to the
Price-Anderson Act (see Nuclear Law Bulletin No. 15; the text of this Act as amended in 1988 is
reproduced in the Supplement to Bulletin No. 42). Mr. Kennedy claimed that his wife died of leukemia
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because of exposure to microscopic particles of radioactive material (known as “fuel fleas”) that he
brought home from the NPP on his clothing, hair and tools. He alleged negligence on the part of SCE
in this respect. Additionally, he brought a products liability claim against CE for the alleged faulty
production of nuclear fuel rods.

In March 1998, the US District Court for the Southern District of California dismissed all the
products liability claims against CE on the grounds that Mrs. Kennedy was not a user or consumer of
the nuclear fuel rods produced by CE and thus CE could not reasonably foresee that Ellen Kennedy
would be injured by its product. The case went to trial on the remaining personal injury claims. The
plaintiffs requested the Court to instruct the claims on the basis of Rutherford v. Owens-Illinois, Inc.
(1997) 16 Cal. 4th 953, which altered the traditional burden of proof in cases involving asbestos
exposure. Rutherford held that plaintiffs in asbestos cases may prove causation by demonstrating to a
reasonable medical certainty that their exposure to defendant’s asbestos-containing product was a
substantial factor in contributing to the aggregate dose of asbestos they inhaled or ingested. The
District Court refused in this case to fulfil the plaintiffs’ request and the jury found for SCE after a
five-week trial.

An appeal was submitted on 10 February 2000 on the grounds that the Court misunderstood the
principle of multiple causation and misconstrued Californian law with respect to the burden of proof in
toxic substance exposure cases. In July 2000, a panel of the 9th US Circuit Court of Appeals in
California said that the federal jury had been given an improper instruction by the trial judge, and also
that the jury should have been allowed to consider CE’s liability under California’s strict product
liability standards which were consistent with the federal Price-Anderson Act. The panel remanded the
case for a new trial.

On 26 September 2001 the 9th US Circuit Court of Appeals in California ruled in favour of SCE.
The Court held that, even assuming that Rutherford could be applied outside the asbestos context, the
failure to provide a Rutherford instruction in this case was harmless error because the plaintiffs failed
to prove that the fuel fleas were a substantial factor in causing Ellen Kennedy’s cancer. The
undisputed expert testimony indicated that even if she were exposed to fuel fleas, there was only a one
in 100 000 chance that her cancer was caused by that exposure. Thus, even if the fuel fleas did exist,
they only played an infinitesimal or theoretical part in causing the injury and no reasonable jury could
conclude they were a substantial factor. The Court went on to say that as Joe Kennedy did not meet the
burden on causation, it was not necessary to address whether California’s strict liability law applies
under the Price Anderson Act.

International Tribunal for the Law of the Sea

Judgement concerning Ireland’s application to prevent operation of BNFL’s MOX facility at
Sellafield: Ireland v. United Kingdom (2001)

Ireland’s Attorney-General entered an application before the International Tribunal for the Law
of the Sea in Hamburg (hereinafter referred to as the “ITLOS Court”) on 25 October 2001 to
commence arbitration proceedings against the UK government concerning its authorisation of
3 October 2001 pertaining to the full operation of the Sellafield mixed oxide (MOX) fabrication
facility. Sellafield is on the Cumbrian coast and is located 112 miles from Ireland. The Irish
application claimed that the UK government had violated numerous provisions of the 1982 UN
Convention on the Law of the Sea (UNCLOS), and expressed concern in relation to the risk of
pollution of the Irish Sea and dangers posed by the transport of radioactive materials to and from the
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plant. The Irish government requested that its dispute with the UK be resolved through an international
arbitration tribunal, pursuant to Article 287 of the UNCLOS Convention.1 It noted, however, that such
a tribunal could take several months to be constituted, and therefore stated that if the UK government
had not suspended the authorisation of the facility and ceased international movements of radioactive
materials associated with the facility within two weeks, it would enter an application before the ITLOS
Court to obtain interim measures based on Article 290(5) of that Convention.2

As the UK did not take the measures requested, the Irish government submitted its application
for interim measures to the ITLOS Court on 9 November 2001, pending establishment of the arbitral
tribunal. On 3 December 2001, the ITLOS Court rejected the application for interim measures. It first
examined the question of whether the arbitral tribunal to be constituted pursuant to Annex VII had
jurisdiction over this issue. Ireland claimed that the dispute with the UK concerned the interpretation
and the application of certain provisions of the UNCLOS Convention and based its request for
constitution of the arbitral tribunal on Article 288(1).3 The UK, on the other hand, asserted that,
pursuant to Article 282 UNCLOS,4 the arbitral tribunal lacked jurisdiction as the principal subjects of
the dispute are governed by regional agreements (Convention for the Protection of the Marine
Environment of the North-East Atlantic (OSPAR), and the EC and Euratom Treaties) which establish
compulsory dispute settlement procedures. The ITLOS Court rejected the latter claim, stating that the
dispute settlement procedures in those instruments related to disputes concerning the interpretation or
application of those instruments, and not disputes relating to UNCLOS. The Court therefore concluded
that the arbitral tribunal had jurisdiction to rule on this dispute.

The Court then examined the question of whether interim measures were justified pending the
constitution of the arbitral tribunal. In light of the UK assurances that there would be no additional
marine transport operations of radioactive material to or from Sellafield as a result of the
commissioning of the MOX plant until summer 2002, the Court concluded that “the urgency of the
situation did not require the prescription of the provisional measures”. However, the Court considered

                                                     
1. The relevant section of Article 287 reads as follows: “When signing, ratifying or acceding to this

Convention or at any time thereafter, a State shall be free to choose, by means of a written declaration,
one or more of the following means for the settlement of disputes concerning the interpretation or
application of this Convention: […] (c) an arbitral tribunal constituted in accordance with Annex VII”.

2. Article 290(5) reads as follows: “Pending the constitution of an arbitral tribunal to which a dispute is
being submitted under this section, any court or tribunal agreed upon by the parties or, failing such
agreement within two weeks from the date of the request for provisional measures, the International
Tribunal for the Law of the Sea or, with respect to activities in the Area, the Seabed Disputes Chamber,
may prescribe, modify or revoke provisional measures in accordance with this article if it considers that
prima facie the tribunal which is to be constituted would have jurisdiction and that the urgency of the
situation so requires. Once constituted, the tribunal to which the dispute has been submitted may modify,
revoke or affirm those provisional measures, acting in conformity with paragraphs 1 to 4.”

3. Article 288(1) reads as follows: “A court or tribunal referred to in article 287 shall have jurisdiction over
any dispute concerning the interpretation or application of this Convention which is submitted to it in
accordance with this Part.”

4 Article 282 reads as follows: “If the States Parties which are parties to a dispute concerning the
interpretation or application of this Convention have agreed, through a general, regional or bilateral
agreement or otherwise, that such dispute shall, at the request of any party to the dispute, be submitted to
a procedure that entails a binding decision, that procedure shall apply in lieu of the procedures provided
for in this Part, unless the parties to the dispute otherwise agree.”
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that the obligation to co-operate, pursuant to Part XII of UNCLOS and general international law, was a
basic principle in preventing marine pollution and that therefore Ireland and the UK were requested to
proceed without delay on consultations relating to the possible consequences for the Irish Sea arising
out of the commissioning of the MOX plant, to monitor the risks and effects which could occur during
its operation, and to take, where necessary, measures to prevent ocean pollution.

European Court of Human Rights

Balmer-Schafroth & Others v. Switzerland (2001)

Following the decision of the Swiss Federal Council on 28 October 1998 to renew Bernische
Kraftwerke AG’s licence to operate the Mühleberg nuclear power plant (see Nuclear Law Bulletin
No. 63) for a further ten years, persons living in the vicinity of the plant have entered an application
before the European Court of Human Rights based on Article 6(1) of the European Convention on
Human Rights on the grounds that they have not had a fair hearing by an independent tribunal as is
guaranteed by the Convention. Although the applicable law and the complaints made by the applicants
here were identical to those put forward in the former Balmer-Schafroth & Others v. Switzerland case,
judged on 26 August 1997 by the Court (see Nuclear Law Bulletin No. 60), the applicants
distinguished this application from the previous one by submitting new scientific support for their
claim that the Mühleberg nuclear power station presents a serious, specific and imminent danger for
them within the meaning of the Court’s case-law.

On 13 September 2001, the European Court of Human Rights declared this application
inadmissible, on the grounds that Article 6(1) of the Convention is not applicable in this case as the
applicants have not demonstrated a direct link between the decision of the Federal Council and their
right to the protection of their physical integrity pursuant to Swiss law. According to the Court, the
applicants did not demonstrate that they were personally exposed, through the operation of the plant,
to a danger that was not only serious but also specific and, above all, imminent.

ADMINISTRATIVE DECISIONS

Sweden

Parliamentary decision rescinding the shutdown date for Barsebäck-2 (2001)

On 11 December 2001, at the request of the Government, the Swedish Parliament decided to
rescind the date of 1 July 2002 which had been approved for shutdown of unit 2 of the Barsebäck
nuclear power plant. The Government had requested that a new review of the Swedish energy situation
be carried out in 2003 before making any decision on the shutdown date.

Members of Parliament expressed the opinion that the necessary requirements for shutdown
would be met by the end of 2003. These include: sufficient domestic electricity supply to meet
Sweden’s needs; a guarantee that electricity prices will not increase due to the shutdown of the unit;
and assurance of no negative environmental effects.
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United States

Decision of the International Trade Commission regarding imposition of countervailing and
antidumping duties on imports of low enriched uranium from the European Union (2002)

Following a petition filed by the United States Enrichment Company (USEC), the US
Department of Commerce (DOC) made a preliminary determination in 2001 that countervailing and
antidumping duties should be imposed on imports of low enriched uranium from the European Union
carried out by the European enrichment companies Urenco and Eurodif (see Nuclear Law Bulletin
No. 68).

On 21 January 2002, the US International Trade Commission (ITC) confirmed the conclusions
of the DOC, ruling that the American enrichment industry had suffered material injury due to the
subsidies and dumping practices of the two European companies. Pursuant to this decision, the ITC
authorised the DOC to impose antidumping duties of 19.57% and countervailing duties of 13.21% on
Eurodif as of February 2002. With regard to Urenco, the ITC ruled that the subsidies amounted to
2.26% and authorised the imposition of countervailing duties of the same magnitude. These measures
took effect on the date when the DOC had issued its preliminary conclusions i.e. 8 May 2001 in
relation to the countervailing duties and 6 July 2001 for the antidumping duties.

Yucca Mountain Site Recommendation (2002)

The Nuclear Waste Policy Act of 1982, as amended (see Nuclear Law Bulletin Nos. 26, 28, 30,
31 and 41), established the Federal Government’s responsibility to dispose of spent nuclear fuel and
high-level radioactive waste and provided for the setting up of a geological repository that would be
operational by 1998. This deadline was not met and since then efforts have been made to address this
situation.

In his recommendation made to the US President on 14 February 2002, putting forward the
Yucca Mountain site in Nevada for development as a repository for spent nuclear fuel and high-level
radioactive waste,5 the Secretary of Energy noted that the Department of Energy has engaged in over
20 years of extensive scientific and technical investigation of the site and that “a repository at Yucca
Mountain will bring together the location, natural barriers, and design elements necessary to protect
the health and safety of the public, including those Americans living in the immediate vicinity, now
and long into the future”. He added that the investigation has been thoroughly reviewed by the Nuclear
Regulatory Commission (NRC) and other oversight entities such as the Nuclear Waste Technical
Review Board and US Geological Survey and subjected to scientific peer reviews, including review by
the International Atomic Energy Agency. The Secretary of Energy cited “compelling national
interests” for a repository such as national security, non-proliferation, energy security, homeland
security, defence wastes, and the past 1998 deadline.

Following the Energy Secretary’s recommendation, the US President notified Congress on
15 February 2002 that he considers the Yucca Mountain site sufficiently qualified to apply to the NRC
for a construction permit. The Governor of the State of Nevada submitted an “Official Notice of

                                                     
5. Letter dated 14 February 2002 from Secretary Spencer Abraham to President George Bush. The “Yucca

Mountain Site Recommendation”, Final Environmental Impact Statement and Secretary Abraham’s letter
are available at the Department of Energy’s site at: http://www.ymp.gov
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Disapproval” with a detailed Statement to the US Senate on 5 April 2002. Under Section 115 of the
Nuclear Waste Policy Act of 1982, as amended, Congress had 90 calendar days of continuous session
to override the State’s veto by passing a resolution of siting designation. However, on 8 May 2002,
Congress rejected Nevada’s claims and voted 309 to 117 in favour of the resolution designating Yucca
Mountain as the site for the nation’s spent nuclear fuel repository. The US Senate is now required to
vote on the suitability of the site.


