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CASE LAW AND
ADMINISTRATIVE DECISIONS

CASE LAW

France

French Case Law in the Medical Field concerning Ionising Radiation*

Introduction

Since a judgement handed down by the Seine Civil Tribunal on 29 March 1899, medical
liability arising from the use of ionising radiation has given rise to a considerable number of decisions
by the courts.

According to the Basic Standards and the amended Community Directive 97/43 of
30 June 19971 concerning the health protection of individuals against the dangers of ionising radiation
in relation to medical exposure, the dose limits laid down by these Standards do not apply to the
exposure of patients as part of their medical diagnosis or treatment. The reason for this exclusion has
been given by the International Commission on Radiological Protection (ICRP),2 in particular in its
Publication 26 (1972), paragraph 92, which reads: “Medical exposure is, in general, subject to most of
the Commission’s system of dose limitation, that is: unnecessary exposures should be avoided;
necessary exposures should be justifiable in terms of benefits that would not otherwise have been
received; and the doses actually administered should be limited to the minimum amount consistent
with the medical benefit to the individual patient.3 The individual receiving the exposure is himself the
direct recipient of the benefit resulting from the procedure. For this reason it is not appropriate to
apply the quantitative values of the Commission’s recommended dose-equivalent limits to medical
exposures. With certain medical exposures a very much higher level of risk may in fact be justified by
the benefit derived than by the level judged by the Commission to be appropriate for occupational
                                                
* This note on case law has been kindly prepared by Mr. Jean Hébert, former Head of the Nuclear Law Division,

Électricité de France. Responsibility for the facts contained and the ideas expressed remains solely with the
author.

1. O.J.E.C. L No.180/22 of 9 July 1997; it is to be implemented by Member States by 13 May 2000.

2. The ICRP is a non-governmental organisation, originating from the International Radiology Congresses, which
drafts radiation protection provisions. These are transformed into legal standards by the European Union or the
International Atomic Energy Agency.

3. On optimisation in general, see J. Lochard and M.Cl. Boehler: “Optimising radiation protection – the ethical and
legal bases”, NEA Nuclear Law Bulletin, No.52, December 1993; M.Cl. Boehler: “A propos du principe
d’optimisation de la protection radiologique et du principe de précaution”, Revue Générale Nucléaire (R.G.N.)
1996, No.6; M.Cl. Boehler: “Réflexions sur la responsabilité et l’accident radiologique ou nucléaire”,
S.F.E.N-I.N.L.A. Colloquium, Poitiers 1997.  
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exposure or for exposure of members of the public.” ICRP Publication 60 (1990), paragraphs 139, and
179 to 184, together with Publication 73 of 1996 give further details on certain points.4 Community
Directive 97/43 provides however for “diagnostic reference levels” and “levels of activity for typical
examinations”, which could represent a dose-limit equivalent specific to the medical field. It is
therefore only in order to simplify matters that we shall use “excessive doses” to mean doses
administered during diagnosis and especially medical treatment by X-rays, radium, artificial
radioelements or other sources of ionising radiation giving rise to injury and not satisfying these
conditions or requirements.

To limit the scope of this paper, we shall exclude examination of the criminal liability of
radiologists5 and the disciplinary function of the Conseil de l’Ordre, and the issue, in welfare law, of
Table No. 6 occupational diseases, which has given rise to much discussion6 since this compensation
regime is separate from radiation protection law (and dosimetry in particular).

We shall therefore focus on civil case law with regard to the liability of doctors to their
patients, and on administrative case law about the liability of public hospitals. We shall, generally
speaking, look only at those decisions which are specific to the medical use of radioactivity, excluding
those which, although involving radiologists, deal with different questions not necessarily related to
this medical activity, unless they illustrate the working of the two liability regimes applied
successively, and in particular the one currently in force.

A. Third party liability

In civil case law, until 1936, the liability of a doctor towards his patient was usually
established by means of delictual liability, with great importance being attached to the patient’s
consent (which was, moreover, contradictory). Most decisions were based on Articles 1382 and 1383
of the Civil Code. It was held in a judgement of the Cour de Cassation, of 21 July 18627 that “the
courts are well advised not to interfere recklessly in the examination of medical theories or methods,
but there are general rules of common sense and care which must be complied with in every
profession, and thus doctors remain subject to the ordinary law like any other citizen”.

During the 1930s, certain courts were nevertheless tempted to proceed on the basis of
Article  1384, paragraph 1, in fine. Thus on 19 March 1936 – between the judgement of the Chambres
Réunies of 13 July 1930,8 which definitively established the presumption of liability of the “person in
possession” (guardian de la chose) and the judgement of 20 May 1936, discussed below – the Court of
Lyons held that a radiologist, as the person in possession of radiation, was liable for causing radiation
dermatitis requiring the amputation of the leg following an operation to extract lead pellets. The Court
                                                
4. Ludo Veuchelen: “Divers problèmes liés à l’utilisation médicale, scientifique et industrielle des radioisotopes”,

I.N.L.A. Nuclear Inter Jura 1997.

5. Judgement of the Court of Appeal of Paris, 1 July 1972, Gazette du Palais (hereinafter Gaz. Pal) 1973-1-29,
conduct a verdict of passing a sentence of involuntary homicide on a radiologist who should have detected the
error in the dose prescribed by a dermatologist which led to a fatal case of radiation dermatitis, is the only case
we know of concerning radiology.

6. Inter alia: Toutée and de Nercy: “À propos d’un cas de maladie professionnelle attribuée aux rayonnements
ionisants”, Droit Social 1967 No.1 pp.51 et seq.

7. Cassation Requêtes , 21 July 1862, Sirey 1862-1-818. This reference to “rules of common sense and care” was
later used in many judgements, for example: Court of Appeal (hereinafter C.A.) of Besançon 16 October 1912,
Sirey 1912-2-542; C.A. Paris, 16 January 1913, Gaz. Pal. 1913-2-130.

8. Cass. Chambres Réunies , 13 February 1930; Jandheur Case, Dalloz Hebdomadaire 1930-29.
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of Appeal overturned this judgement, holding that it was mistaken as to the law.9 Since the judgement
of principle of 20 May 193610 case of the (Mercier couple, les Époux Mercier), only contractual
liability had been recognised. This judgement was also handed down in relation to a radiographical
accident, though this seems to be simply a coincidence.

Two periods should therefore be distinguished: before and after the Mercier judgement
of 1936.

A-1. Period preceding the Mercier case of 1936

The first French decision was the judgement handed down by the Seine Civil Tribunal on
29 March 1899,11 appointing an expert concerning the X-ray of a case of nephritis in the thigh,
involving three sessions of 40, 45 and 75 minutes carried out in the early months of 1898, which gave
rise to a deep burn without any radiographical picture being obtained. When it is remembered that
X-rays were discovered by Röntgen in November 1895, it can be seen that our ancestors lost no time
in applying their scientific research in practice.12 Thus, Antoine Béclère made the first radiological
diagnosis of pulmonary tuberculosis in 1896.

There was also a curious case in 1901 concerning ethics: a certain Mrs. Devevey had been
attracted by an advertisement for free care in a large store (“simply bait” said the court), and was then
treated by the doctor in his surgery for facial neuralgia, causing conjunctivitis and alopecia.13 Again in
1899, a doctor in Nice, who had acquired a Röntgen machine, offered a free radiographical
examination to a worker who had suffered a work accident. The Court of Aix held that he “had treated
the man simply as a guineapig, perhaps even as an opportunity to practice using devices which he had
only recently acquired; that led on in this way by scientific curiosity to achieve a result not justified by
his research, he came to forget all measures of caution”, the result being not only burns but “extreme
lassitude”. The commentator wrote more bluntly that the victim had been “rendered impotent and
maimed for life”.14 It would seem that in the shadow of gifted doctors such as Béclère or Regaud, and
a little later Lacassagne, at the origin of radiology, there were some other doctors who had few
scruples or mistaken ideas about their skill. In their defence, it should be said that the large number of
sessions and their duration could be due to the poor quality of the electric current and its lack of
standardisation, factors which gave rise to considerable difficulties for the manufacturers of the
relevant apparatus and for practitioners. As for charlatans, they took advantage of the enthusiasm of
the general public for this new marvel of science. If major department stores agreed to the installation
of X-ray machines, it was because they were all but certain that all of Paris would flock to see their

                                                
9. Cass. Civile, 27 May 1940: Dr. T v. Durozat D.C. 1941-53, note Nast; Gaz. Pal. 1940-2-81 and also Cass. Req.

15 June 1937 Le Bail Gaz. Pal. 1937-II-411.

10. Cass. Civ. 20 May 1936: Dr. N. v. Époux Mercier, Gaz. Pal.  1936-2-41; Dalloz Périodique 1936-I-88.

11. Tribunal Civil Seine, 29 March 1899: Macquaire v. Dr. Renault, Gaz. Pal.  1899.668. The judgement as to
substance, giving detailed reasons and highly critical, was handed down on 8 March 1901. Le Droit 21 March
1901 and Gaz. Pal. 1901 somm. 130, the Tribunal condemning the medical practitioner for negligence during an
operation. He was criticised for not having a suitable chair or table available and for having placed the patient on
the floor, using books to wedge her in place! See also Bull. Société de Médecine Légale, 1905, pp.116, 117.

12. M. Bertin: “Les effets biologiques des rayonnements ionisants” E.D.F. 1984 p.86 and Nàndor Ratkozy,
“Dermatitis caused by the Röntgens Rays”, Lancet 1 (1897) 396.

13. T.Civ. Seine, 5 January 1901: Dame Devevey v. Dr. de Bourgade, Le Droit  6 January 1901.

14. C.A. Aix, 22 October 1906; Dr. Chini v. Coconni D.P. 1907-II-41 note Mérignac, S.1909-II-321 note Perreau.
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bones through their skin, and this was good for business. X-rays, and later radium, boosted sales. For
instance, before the war, the labels on mineral water bottles boasted that the product was radioactive.15

Some years later, an expert appointed by the Narbonne Civil Tribunal, in a work accident
case, investigating damage to bone marrow, said in 1903 that his examination had to be supplemented
by radiography. 16 This type of examination was therefore already common practice.

Another example is the Seine Civil Tribunal in 1911,17 which, on the basis of a report
submitted in particular by Béclère, held that the difficulty of extracting a fragment of needle using
Röntgen rays had indeed necessitated “the extreme limit of the permissible dose”, but had not
constituted professional negligence.

There is another very interesting case dating from this period. 18 In 1905, a young woman
asked a radiologist to use X-rays to remove unwanted hair, but repeated and long sessions gave rise to
permanent lesions on her chin. The Court, “…considering that radiotherapy can have serious
consequences for both operators and patients; that certain operators have died as a result of their
commitment to science, and that even today it is impossible to predict the consequences of
second-degree radiation dermatitis, and thus despite the most careful precautions and skill of the
doctor involved; that the greatest specialists warn of the risks; considering therefore that while, in spite
of the dangers involved, doctors should not hesitate to administer this treatment when the health of the
patient requires it, and while they cannot be held responsible for accidents which though foreseeable
had been guarded against as far as possible, this is not so when a patient is not ill but simply has a
physical imperfection he or she wants removed or disguised; that, in such cases, it is in the interests
neither of science nor of the patient, for such an insignificant result, to risk the death of the patient or
at least converting his imperfection into a veritable illness or making it worse; considering that Miss X
only had a little hair on her chin; that doubtless her self-image suffered as a result; but that Doctor D.
does not even allege that this young woman was obsessed with the problem which, up to a certain
point, could have justified his action considering that, knowing better than anyone the possible risks of
the treatment and that it could not be guaranteed to succeed, he was duty-bound to refuse to administer
it, and that it is not even established that he warned this young woman of the risk she was running, he
is manifestly at fault; that while the prejudice suffered by Miss X is real, its importance should not be
exaggerated since in fact her health is not affected; that very probably it never will be because of the
treatment; that the present consequences are limited to lesions of the skin on her chin which, though no
doubt permanent, can, according to the experts, be improved and are not, in their eyes, more unsightly
than the many and thick hairs she had on her chin before treatment…”. This judgement gives rise to
four comments:

                                                
15. This was imposed by an Italian Order in the 1920s, one of the first nuclear law texts. I remember having seen, in

the early 1970s, such a label on a bottle of mineral water whose source is located in Alsacian vineyards and
which could not therefore have had much of an outlet! Most, if not all mineral waters are indeed radioactive, at
least at source, since all radioactivity diminishes with time, more or less quickly depending on the radioelements
present. The S.C.P.R.I. (Central Service for Protection against Ionising Radiation) has moreover measured the
radioactivity of French springs. Cf. M-L. Remy and P. Pellerin: “Quelques données récentes sur la radioactivité
naturelle des sources hydrominérales françaises”, Presse Thermale et Climatique, 1982, 119, No.3.

16. T. Civ. Narbonne, 28 May 1903, Moniteur Judiciaire du Midi, 3 01 1904.

17. T. Civ. Seine, 29 March 1911, Gaz. Pal, 1911-2-39.

18. C.A. Paris, 22 January 1913, D.P. 1919-2-73 and Cass. Civ., 24 November 1920: Dr. Delherm v. Dlle Calou. Gaz.
Pal.1921-28, S. 1921-1-111, D.P.1924-1-104, which dismissed the doctor’s appeal.
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First observation: the judges of the Court of Paris do not live up to the reputation for
gallantry of the Belle époque, and give the college of experts a task akin to that of a jury in a beauty
contest.

Second observation: they were perhaps a little rash in saying that there probably would not
be any unfortunate consequences from this exposure. Dr. Jammet has published an article about a case
of cancer which manifested itself several decades after the removal by X-ray of unwanted hair on the
upper lip.19 It would, however, appear that the experts did not draw the Court’s attention to this risk,
despite its being known since 1902.

Third observation: on the other hand, the judgement seems to me to give a perfect rendering
of the principle of justification which constitutes, as we have pointed out, one of the pillars of the law
of radiation protection, and this was 15 years before the creation of the ICRP (1928) and indeed
52 years before its Publication 9. There seem three possible hypotheses on this topic. The first would
be that this case inspired the ICRP, given its precedence. This seems rather unlikely: the opposition of
the medical profession to being held potentially liable does not sit well with the taking into account of
the case law and the multiplicity of sources of possible inspiration of an international organisation.
The second hypothesis is the contrary one: the above-mentioned case was based on medical sources,
but nothing in the judgement gives credence to this hypothesis. The third hypothesis, which we favour
for the time being, lies in a parallelism of intellectual reasoning with a common basis in a call for
caution and common sense to the effect that the benefits or necessity of a practice should be balanced
against the risks of the exposure considered, as is said in Publication 9. As far as French case law is
concerned, we may cite the note by Lalou in relation to a Court of Appeal of Lyons case in 191320 to
the effect that the element required to exonerate a doctor from liability is not so much the consent of
the patient as the usefulness or urgency of the operation; using the “lesser of two evils” approach, he
said that the potential prejudice “must be envisaged as less than that which would result from not
performing the operation”. This balance between the risk inherent in the treatment and its benefit, or
indeed necessity, for the patient nevertheless appears, in this formulation at least, as a development21

of the transgression “of the rules of common sense and care” which, since 1862, give rise to liability
on the part of doctors. But the idea seems to be an old one. A 16th century lawyer wrote that a doctor

                                                
19. H. Jammet – “Relations entre l’irradiation et les dommages consécutifs:  possibilités et limites d’une évaluation

objective” in Problèmes juridiques et administratifs de la protection dans l’emploi pacifique de l’énergie
nucléaire – EURATOM-June 1961, p. 247. On hair removal for esthetic reasons: Daniel J. “Depilatory action of
the X-rays”, Med. Rec. 1896; “X-rays as depilatory” the Lancet I (1896) 1296, and the first publication of a
radiation induced cancer: cf. Tubiana M., Jammet, H., Bertin M.  “Les rayonnements ionisants” Encycl. Méd.
Chir. Intoxications, Maladies par agents physiques 16510 a 10-9-1985; Tubiana M. “Effets sanitaires des faibles
doses” in Rev. d’Epidémiologie et de Santé Publique 1982, Vol. 30 No.2; Lacassagne A. and Gricouroff G.
“Effets cancérigènes des rayonnements ionisants”. Radiobiologie Appliquée, Vol. II, Gauthiers Villars 1966.

20. C.A. Lyon, 27 June 1913 D.P. 1914-2-73, judgement on experiments for esthetic reasons and note in Liège,
30 July 1890, D.P. 1891-2-281. See also the opinion of Hamonic expressed in 1896, quoted by Merignnac, in his
note on C.A. Aix, 22 October 1906: “the caring for humanity and its ills is certainly a noble cause but on one
condition and that is that the risks to be run are not too great” and who states that the patient must be informed of
the chances of success and risks of the operation. See also the note on Cass., 29 November 1920 for which,
according to the case law, “the transgression of the rules of common sense and care” constitute gross negligence,
adding that “doctors must ensure that the risk run by the patient by reason of the treatment is in proportion to the
condition from which he is suffering”.

21. See C.A. Amiens, 14 February 1906, D.P. 1907-2-44 and S.1909-II-225, note by Perreau who writes that the
minimal chances of dying from an anaesthetic in no way offset the benefits for the patient”. See also T. Civ.
Montpellier, 15 December 1909, Gaz. Pal. 1910-1-187, also handed down after a death during an operation for
appendicitis under chloroform. Rouen, 6 May 1931: Recueil Rouen et Caen 1931, p.122 held that it is for the
doctor, who had not checked his diagnosis “using the invaluable procedure of X-rays”, “to balance the slight
advantage of a saving for his patient against the much greater danger of an unsuccessful treatment”.
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should not be blamed for a patient’s death unless caused by the doctor’s ignorance or excessive
risk-taking , since these should not be excused and are punishable”. It may be wondered whether
“justification”, in medical thinking, does not also originate in this popular wisdom, reflected doubtless
in the writings of great doctors or surgeons, and whether the contribution of today’s society does not
lie in calling upon ways of helping reach a decision derived from economic science or “management”
(see ICRP Pub. 22 – bibliography).

Fourth observation: the reservation or excuse of an “obsession” manifested by the patient.
An application of this principle was made by the Court of Appeal of Lyons, in 1936, with regard to an
extraordinarily severe hypertrichosis of the legs. The court took account of the patient’s obsession and
of the warning given and the reduction of the doses applied by the radiologist, but held that there had
been “such a great and obvious disproportion between the goal pursued and the risk involved in the
means employed that the surgeon should have abstained”.22 Between the wars, there was a great
increase in decisions published. The most common seem to be those handed down following
ringworm treatments for young children which gave rise not only to cases of radiation dermatitis and
alopecia, but also sometimes to brain damage.23 The treatment was effective but required great
precision, including an immobility very difficult to obtain from young children. The civil courts
showed a tendency to conclude, from the occurrence of injury, that an excessive dose had been
applied, and thus presumed negligence on the part of the practitioner. This tendency was countered by
the courts of appeal, using the law of delict or quasi-delict, so as not to create a presumption of
liability or merge “fault” with “causal link”. The courts of appeal, and the Cour de Cassation in
particular, wanted to retain the hypothesis of “rare, unforeseeable and uncontrollable phenomena”,
unsuspected by the “greatest experts and practitioners” at the time of the treatment or arising from
variations in sensitivity between individuals.

However, sensitivity to radiation, for example of the arch of the foot, or the existence of
sensitising factors such as previous treatments of another nature that the doctor should have known
about through medical literature or through asking and carefully examining the patient, does not
absolve the doctor from liability. 24 In such cases, the doctor should not only refrain from exceeding the

                                                
22. C.A. Lyons, 27 May 1936: Dr. X v. Dame P. D.H. 1936-465, the treatment having been carried out in 1924. The

Tribunal of Lyons, 3 January 1936 id-127, had already held that it was the doctor’s duty “to explain that it was
absurd to risk a greater ill than that which it was hoped to prevent”. See also T. Civ. Lille, 30 January 1952:
Époux Lamourette v. Dr. X. Gaz. Pal. 1952-1-216 concerning the treatment of verrucas and corns on the feet
which ended in the amputation of both feet. The proper treatment for verrucas was a single application on the
affected area, protecting the healthy tissues, and the doctor should have refused, for an “ailment as benign as
simple corns”, and should not have ignored the particular sensitivity of certain subjects and the special sensitivity
of the sole of the foot. On the other hand, the Court of Bordeaux, on 31 October 1938, held that radiation was a
current treatment for acne D.H. 1939-28 Dame L. The same Court, 9 December 1943, Ain v. Dr. D., Gaz Pal.
1943-II-279, held the method “in conformity with current scientific knowledge” providing for a single session on
the sole of the foot.

23. T. Civ. Bordeaux, 7 June 1933: Samazeuilh v. Dr. R, Gaz. Pal. 1933-II-615 (child of 18 months); T. Civ. Morlaix,
17 May 1933: Le Bail v. Dr. X, Gaz. Pal. 1933-II-257 in a note; Rennes, 14 November 1934, same parties, Gaz.
Pal. 1935-I-104: Cass. Req., 15 June 1937, id, Gaz. Pal. 1937-II-411, which reported retarded intellectual
development, in light of the Mercier case moved the debate from Article 1384 to contractual liability. Rennes,
5 December 1935: Dr. C. v. Combot, Gaz. Pal, 1936-I-257; Cass. Req., 3 July 1945: Dr. S. v. Ouary D., 1946-53
(use of old equipment to treat three children). However, a meaningful link between irradiation of the scalp and
neurological damage and alterations in intellectual performance has only been recognised by medicine since
1966; cf. Albert R.E. et al “Follow-up study of patients treated by X-ray for tinea capitis” – American Journal of
Public Health 56-2114-2120; Ron E. et al, 1982 – “Mental function following scalp radiation during childhood” –
American Journal of Epidermiology 116-146-160; Picard Ph. et al “Conséquences des accidents radiologiques
sur la santé mentale”. Radioprotection-1998, Vol. 33 No.4-435-456.

24. 22 Cass. Civ., 27 June 1939: Dr. A. v. Retrouvay, Gaz. Pal. 1940-i-98, J.C.P. 1940-II-438; Lyons,
19 March 1935; Dr. G. v. Durozat, Gaz. Pal. 1936-I-915; Cass. Civ., 27 May 1940, D. 1941-53, note Nast; Gaz.
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doses normally tolerated, according to the experts, but reduce them. The contradiction between this
obligation of care and the concern to apply effective treatment is obviously difficult to overcome, but
it would seem that this requirement to reduce doses in certain cases is analogous to the optimisation
approach which has today become the keystone of radiation protection law. On the other hand, it is
striking to note the lack of consideration given to the possibility of deferred damage or, to use modern
terminology, stochastic damage, despite its being known for certain cancers since 1902. However, in a
case of treatment for ringworm given to young children, the Court of Rennes in 1934 asked experts to
determine “the physical, esthetic and intellectual results and consequences” for a particular child, since
a certificate from his teacher gave reason to believe that the child’s cerebral state was no longer
normal. No allusion was made to the risk of cancer of the thyroid, but this was normal since the first
scientific publication on this subject was much later than these decisions.25

A-2. Period following the Mercier Judgement

While in the old decisions mentioned above, only the number and duration of the sessions, as
well as the interval between them, were indicated, in the 1930s, measures in roentgens began to
appear26. Alongside X-rays, artificial radioelements began to be used (radioactive cobalt in the Colmar
Judgement of 28 July 1966) and radium (Court of Appeal of Aix 17 May 1951).27 The Mercier case
based the liability of a doctor towards his patients on contractual liability (Article 1146 et seq., Civil
Code). This was more in line with already accepted rules (action for payment of fees, consent of the
patient) and favourable to doctors using “things” (therefore including radiologists), whereas the
presumption of liability on the basis of “things” (responsabilité du fait des choses) was being
established under Article 1384 para. 1. The only exceptions to such liability are force majeure, the
action of a third party or negligence on the part of the victim presenting similar characteristics of
unavoidability and unforeseeability.

Contracts, resulting from the offer of care and acceptance by the patient or his representative,
should be preceded by a phase, theoretically pre-contractual, of information given by the doctor to the
patient which, by way of simplification, case law subjects to the rules governing contractual liability.
This obligation of advice and information applies both to the prescribing doctor and to the radiologist
(Cass. Civ. I 29 May 1984).28 Thus, a charlatan who treated cancer with plants and metals was held
liable for twice having advised his patient against classical radiotherapy.29 This information must be
intelligible and trustworthy, and should in particular indicate the normally foreseeable risks of the

                                                                                                                                                        
Pal. 1940-II-81; Bordeaux, 9 December 1943: Ain v. Dr. D, Gaz. Pal 1943-II-279 “an excess of precaution and
care”; T. Civ ., Lille, 30 January 1952: Époux Lamourette, Gaz. Pal, 1952-I-216 in which the treatment of verrucas
had led to the amputation of both feet!; Cass. Civ ., 12 November 1968, D. 1969 J 91 with a note on causality.

25. Modan et al, “Thyroid cancer following scalp irradiation”, Radiology 1977, quoted by Tubiana et al, in their
volume of the Encycl. Méd. Chirg., referred to above.

26. T. Civ. Lille, 30 January 1952: Époux Lamourette v. Dr. X, Gaz. Pal., 1952-I-216; Colmar, 28 July 1966, Dr. X
and Y v. Dr. H and Z, Gaz. Pal. 1967-I-49.

27. Court of Appeal, Aix, 17 May 1951: Centre Régional de lutte contre le cancer de Marseille v. Dr. Tristan, Gaz.
Pal 18 07 1952-D. 1952-somm.8. An action disavowing paternity was even based on impotence caused by
professionally applied X-rays, T. Civ. Lille 19 November 1946, Jurisclasseur Périodique 1947-II-G-3566.

28. Cass. Civ., 29 May 1984 D. 1985-281.

29. C.A. Orléans, 27 February 1959, D.1959-661 on referral.
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treatment so as to enable the patient to compare its benefits, or indeed its necessity, with the risks
involved so as to be able to give enlightened consent.30

The principle laid down by the Mercier case is that “a veritable contract is formed between
the doctor and his patient comprising, for the practitioner, the undertaking to give his patient care that
is conscientious, attentive and, except in exceptional circumstances, in conformity with established
scientific knowledge”. More recent case law prefers formulae such as “current knowledge”, less
characterised by the concern, for long predominant, not to stray from traditional methods. It would
seem reasonable to suppose that as far as radiology is concerned, the principles of justification and
optimisation, although based on a hypothesis – that of the absence of thresholds – must be considered
as forming part of “established knowledge” or, at least, as defining what conscientious care should be.
Pending the transposition into national law of the above-mentioned Community Directive 97/43, the
case law is however based on a judgement of 1949 in which the Cour de Cassation held that “apart
from negligence or a lack of care, which anyone can be guilty of, a doctor is liable for the prejudicial
results of his care only if, having regard to scientific knowledge and the consecrated rules of medical
practice, he was guilty of a lack of care, inattention or negligence demonstrating a neglect of duty,
which it is for the patient suing for damages to prove”.31

Thus, without referring to Community or domestic radiation protection provisions, some
judgements, in seeking to know whether rules of care have been applied, reach a similar result to the
concepts of justification and optimisation. This is achieved through reference to medical practice
which, it may be hoped, establishes the best current compromise between reducing doses and
achieving a therapeutic result. Thus, it was held in a 1992 judgement,32 that “the application of
superficial radiotherapy to treat skin lesions on the ends of fingers is very limited and is almost no
longer used because of the accidents which have occurred”. This is a reference to “current scientific
knowledge” but the court added that this being a benign affliction, the treatment of which could be
interrupted, it was wrong for it to have been continued by a replacement using apparatus in good state
of repair but lacking many safety devices and therefore requiring particular care and attention. A 1983
case33 may also be mentioned, according to which “massive dose radiation should not have been
prescribed if there was any doubt as to possible outcomes given the importance and consequences of
such treatment”.

It is also the doctor’s responsibility to enquire, both from the patient and from other doctors
who have treated him, about his patient’s pathological state and previous treatments. Without being
exactly specific, this obligation is a very important one in radiology, where specialists are often giving
treatment after other practitioners. Thus, a doctor was held to have been negligent for not having

                                                
30. C.A. Lyons, 12 April 1956, D. 1956-439 (intravenous pyelogram); Cass. Civ .1., 14 April 1961, D.1961 somm.

108 (arteriography); Cass. Civ., 23 May 1973, J.C.P. 1973-260, D.1973 IR 174, Gaz. Pal.  1973-II-885
(methiodal radiculography): very few accidents having occurred at the time, the doctor was not obliged to point
out risks then considered to be exceptional; Cass. Civ., 13 February 1985, J.C.P. 1985-20388 (aortography);
Versailles, 28 March 1996, D.1996 IR 138: the patient’s state of health rendering a coronarography necessary, no
obligation to point out a risk of 3 in a 1 000; Cass. Civ ., 25 February 1997, Bulletin de la Cour de Cassation –
Chambres Civiles No. 425: need for treatment, normal and foreseeable risks of the technique chosen. Accidents
due to contrast products seem to have been fairly numerous.

31. Cass. Civ., 13 July 1949, Gaz. Pal. 1949-II-214 X v. Detrez.

32. C.A. Paris, 1 July 1992, Dalloz 1993 somm. p.28 note Perreau.

33. C.A. Paris, 6 June 1983, Gaz. Pal. 1983, somm. p.344; see also Cass. Civ., 8 January 1985-2-panor. p.189
concerning cobalt therapy given “in the absence of factors indicating a possible malign tumour”. T. Civ ., Lille,
30 January 1952, Gaz. Pal. 1952-1-216, on overdoses due to use of a method which had been abandoned; C.A.
Aix, 1 December 1949, D. 1950.53; C.A. Bordeaux, 9 December 1943, Gaz. Pal. 1943-II-279 etc.
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obtained full information about the particular pathology of a patient suffering from hyperlipidemias
and who was taking oral contraceptives, a causal link having been established between hemiplegia and
an aortography.34 An even more typical case is that in 1996 in which four doctors had been involved,
not counting a Swiss professor and 60Co treatment self-administered by the patient, himself a doctor.
While the illness required therapy of an exceptional nature, the fact of omitting to obtain information
about previous irradiation treatment meant that the subsequent treatment was excessive. A number of
accidents have occurred when extracting foreign bodies because of a lack of co-ordination between
successive doctors, resulting in excessive doses.35 More generally, moreover, this type of treatment
tends to result in irradiation of too long a duration, which the courts have condemned as a breach of
the obligation of caution. 36 Today, a distinction is made between contracts imposing an obligation to
achieve a specific result (obligation de résultat) and those involving only an obligation to use one’s
best endeavours (obligation de moyens). Since doctors cannot undertake to effect a cure, it is agreed
that the above obligation is simply that to use one’s best endeavours.

This means that the plaintiff cannot simply establish that the result was not achieved, but
must also specify the “carelessness, lack of attention or negligence showing a neglect of duty”37 of
which the doctor was guilty. In practice, it is in the expert report commissioned by the court that such
proof may be found. The court must not distort this report by assuming fault simply because prejudice
has occurred, on the ground, for example, “that thanks to the processes used to filter and record the
rays used, modern apparatus has rendered cases of injury by X-ray extremely rare and that when such
injury does arise it is normally the fault of the practitioner or because old-fashioned apparatus was
used”. In the above-mentioned case of 1949, the Cour de Cassation held that the contested decision
had simply raised doubts about the conclusions of the experts, with the effect of reversing the burden
of proof.38 But the doctor may be found to have been at fault when this is implied by all the only
possible causes of injury found by the experts.39

Apart from the general concern to retain the character of obligation de moyens, this caution
on the part of Cour de Cassation can be explained more concretely by taking account of the particular
sensitivity to X-rays of the patient (cf. supra) or of an unforeseen variation in the emission of rays, as
in the expert report referred to in the above-mentioned case of 13 July 1949. However, there is a
certain trend, in courts of first instance and of appeal, away from the obligation de moyens, for
instance in the case of physical, chemical or biological analyses or examinations, the results of which
obey exact scientific rules, as written by Savatier,40 or when injury results from the fact of the things
used,41 with jurisprudence pointing to an obligation of safety with regard to the instruments and
                                                
34. Cass. Civ., 13 February 1985, D. 1985 IR. 403 note Penneau and J.C.P. 1985-20388 note Gulphe.

35. Cass. Civ., 12 November 1968, D. 1969-96, J.C.P. 1969-15864. On a lack of co-ordination between treatments of
a different type: Cass. Civ., 6 January 1971, J.C.P. 1971-37.

36. C.A. Aix, 1 December 1949 D. 1950-53; Cass. Civ ., 16 November 1965, Bull. Cass. 1965-1470, D. 1966-61;
Cass. Civ., 14 March 1966.  Bull. Cass. 1966-141.

37. Cass. Civ., 13 July 1949, J.C.P. 1950-II-5716: radiologists must not, on their own initiative and without its being
absolutely necessary, exceed the limits prescribed by the doctor. Also, C.A. Paris, 17 July 1936, D.H. 1936. 498.

38. Cass. Civ ., 13 July 1949, J.C.P. 1950-II-5716 note Brunet.

39. Cass. Civ ., 28 June 1960: Dr. X v. Fumasoli J.C.P. 1960-11787 note Savatier.

40. Note Savatier in Civ., 28 June 1960, Dr. X v. Fumasoli, J.C.P. 1960-II-11787, who quotes, as regards radiography
tests, Cass. Civ., 3 April 1939, Gaz. Pal. 1939-1-872; Toulouse, 14 December 1959, J.C.P. 1960-II-11402,
concerning a blood test, “laboratory work, given current scientific knowledge, not involving any technical
research risk obeying strict and invariable rules which must necessarily result in an exact solution”.

41. Cass. Civ ., 28 June 1960, J.C.P. 1960 ed. G. 11787, Savatier goes as far as a custodial obligation, less strict than
the Article 1384 presumption, when damage arises from faulty equipment, provided the doctor was negligent.
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devices used, though without any radiological examples.42 For the moment, the Cour de Cassation
does not look kindly on such extensions of the obligation de moyens.43 However, obtaining a proper
X-ray is one thing and interpreting it is another, and the Cour de Cassation has a strict rule in this
instance of fault being required (for example when a fracture was confused with a sarcoma which
resulted in an amputation).44 There are other examples in the case law of manifestly erroneous
interpretations 45 which could have reduced the patient’s chances (cf. infra). Negligence, essentially on
the part of those prescribing treatment, may also be found in the fact of not having prescribed an X-ray
or having advised against radiotherapy treatment. One case here involved not making an X-ray of the
spine of a road accident victim and giving authorisation for a premature discharge.46 Fault may, on the
contrary, result from the diagnosis of a non-existent disease. Thus, in 1976,47 a patient who had been
given a diagnosis of rapidly developing cancer without being given any back-up histological
examination, decided to undertake a long journey to consult a specialist. The consequent money
worries were perhaps to be preferred to the first diagnosis!

A doctor may also be guilty of negligence when carrying out his radiodiagnosis or the
treatment itself. Thus, a radiologist cannot invoke, with regard to radiation dermatitis caused by
over-exposure, that the control process was not working properly if he should have noticed this.48

Negligence has also been found with regard to exposures which were too close together or too long,49

or to an error in the dose of the contrast product (methiodal)50 or an error in carrying out an
arteriography. 51

In the period following the Mercier Judgement, the courts have paid greater attention to the
subsequent evolution of the patient’s state of health. 52 Thus, in order to allow for the possibility of a
review of compensation, a 1949 judgement mentioned that the experts were unsure of the future

                                                
42. B. Starck et al, Obligations 4th ed. 1993, p.753. The Cour de Cassation did not recognise an obligation de résultat

concerning the safety of an apparatus placed in the body of a patient. See also Cass. Civ., 25 February 1997, Bull.
Civ. No. 425.

43. Cass. Civ., 1. 28 June 1984 Gaz. Pal. 1984-2-panor 166.

44. C.A. Angers, 4 March 1947, D. 1948-288 note Savatier.

45. Cass. Civ., 3 April 1939, DH.1939-332: a mistake in interpreting an X-ray led to a prolongation of suffering and
an incomplete cure; Grenoble, 4 November 1946, D.1947-79; T.Civ. Seine, 25 January 1949, Gaz. Pal.;
1949-1-216: the careless reading of an X-ray by a surgeon led him to operate on the right, instead of the left hip;
T.Civ. Seine, 20 June 1939, Gaz. Pal. 1940-1-64, the surgeon operated on the right, instead of the left sinus,
having misread an X-ray which had been properly carried out and noted by the radiologist; see also C.A.
Montpellier, 29 May 1934, D.H.  1934-453.

46. C.A. Lyons, 5 December 1975, D. 1975 somm. 100. A radiologist who had carried out X-rays correctly and
written a note concluding that surgery was not necessary was found innocent but the dentist and surgeon who
failed to take account of this, were found guilty. See also T.Civ. Seine, 20 June 1939, Gaz. Trib. 6 January 1940
and C.A. Paris, 22 February 1943 The Act of 8-10 September 1943.

47. Tribunal de Grande Instance, Nice, 8 January 1976, Gaz. Pal. 1976-1-209.

48. C.A. Montpellier, 10 March 1948, Gaz. Pal. 1948 somm. 74; the accused should have noticed that there was a
defect in crystals since they failed to change colour.

49. Cass. Req., 3 July 1945 D. 1946-53; Cass. Civ. 1. 23 May 1973, Gaz. Pal. 1973-2-885, D. 1973 IR 174; Cass.
Civ. 8 October 1974 J.C.P. 1975-II-17955 note Savatier.

50. Cass. Civ. 1, 23 May 1973, quoted in the previous note.

51. Cass. Civ. 1, 19 June 1962 Bull. Civ.1-311.1.

52. T. Civ., Lille, 30 January 1952: Époux Lamourette v. Dr. X, Gaz. Pal. 1952-216; C.A. Colmar, 28 July 1966:
Dr. X and Y v. Dr. H and Z, Gaz. Pal. 1967-1-49.
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evolution given the very particular nature of the evolution of X-ray burns.53 But this was simply to
postpone the final establishment of compensation to the age of majority, “when it will be possible to
know exactly the permanent injury of all types from which the patient will continue to suffer”. The
courts are clearly reluctant to assume the existence of a causal link when it comes to taking account of
deferred, and a fortiori stochastic, injury when first fixing the amount of damages. In a 1950
judgement,54 although admitting that radiation dermatitis could manifest itself six years after the
treatment, the court required the victim to transform this hypothesis into a certainty, in particular by
proving that she had not undergone any other treatment in the interval.

In certain cases, the loss of potential improvement has, however, been taken into
consideration. 55 Thus in the case of the charlatan, mentioned above, the court estimated that through
his negligence, his patient’s chances of not having to have a laryngectomy had been reduced by a
“sufficiently certain degree” (some 20 per cent, according to the experts). In the above-mentioned
judgement of 1975,56 it was held that the failure to make an X-ray of the spine had, to a significant
degree, reduced the victim’s prospects of improvement. In a 1985 judgement,57 partial compensation
was awarded because a surgeon, without any real reason to fear a malign tumour, had decided on
cobalt therapy, thus rendering a bone on which a prosthesis had been applied more fragile and making
it less likely that this prosthesis would remain fixed.

In another case, the mother of a child born with a wasted pavilion and totally deaf, blamed
this malformation on an X-ray of the abdomen carried out during her pregnancy. The experts had
estimated that this could have very slightly increased the risk of this handicap but the Cour de
Cassation, holding that the possible effect of the irradiation was uncertain, did not recognise the
existence of a loss of prospects.58 It can therefore be seen that before such loss can be held as
constituting prejudice, it must be thought sufficiently likely, and compensation will only be a fraction
of what would have been awarded if the causal link had been established with certainty.

Outside the field which concerns us, in that of the possib le application of the special nuclear
third party liability regime, it seems to the author59 that insufficient attention has been given to the
problem of stochastic damage, despite its being the most likely form of injury to the general public in
the event of a nuclear accident. While provision is being made for considerable insurance cover or the
allocation of public funds, and there is a tendency to lengthen prescriptive time limits (now 30 years
for personal injury under the Protocol to Amend of the Vienna Convention on Civil Liability for
Nuclear Damage, signed on 12 September 1997), we have suggested that using the concept of a loss of
prospects could constitute a solution, though not one without difficulties, at least as long as progress in

                                                
53. C.A. Aix, 1 December 1949: Hôpital Desbief v. Moreno et al, D. 1950 case law 83.

54. C.A. Rennes, 17 October 1950: Mlle Junka v. Dr. de Vulpian, D. 1951 somm. 19; Civ. 6 January 1971 J.C.P.
1971-37.

55. C.A. Orléans, 27 February 1969 D. 1969-661; Lyons, 5 December 1974, Gaz. Pal., 1975 somm. 100; Cass. Civ.,
7  June 1989, Bull. No. 877.

56. C.A. Lyons, 5 December 1974, D. 1975 somm. 100.

57. Cass. Civ ., 8 January 1985, Gaz. Pal. 1985-2-panor. 189.

58. Cass. Civ., 5 February 1991, Gaz. Pal. 1991-2-panor. 172, D. 1991 somm. 357 note Penneau.

59. J. Hébert: Comments on establishing a causal link between the “fact or succession of facts of the same origin”
and the “damage” required to trigger application of the Convention on civil liability in the nuclear field, in “La
responsibabilité civile nucléaire de l’assurance. Bilan et perspectives”, Munich Symposium, 1985.
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the field of biology does not enable the more precise identification of cancers induced by radiotherapy
or persons particularly sensitive to such treatment.60

A number of decisions have thus been handed down since the Mercier case, and particularly
since the end of the Second World War. At least until 1970, there were a similar number each year as
before the war, while the use of X-ray diagnosis and radiotherapy has probably increased sharply. This
relative decline in cases brought to court is no doubt due to the use of better equipment (measures
taken by the Central Service for Protection against Ionising Radiation – SCPRI) and to the quest for
settlements on the part of insurers. There has, however, been an increase recently even though it is
very difficult to interpret the statistics available.61

B. Administrative law

Administrative law applies when either the organisation or functioning of a public hospital,
or the activity of its medical staff, causes injury to a patient in this hospital. In the first case, this is
simply an application of the principle of the liability of public administration. In the second, which is
relevant to our context, the liability of the public hospital is substituted for that of the doctor.

Liability for the poor organisation of the functioning of a public service may arise in
particular when damage is caused by a lack of co-ordination between services,62 or arises from faulty
installation or equipment. In such cases, simple negligence has always been enough to engage the
liability of the public hospital. Thus in one case, following a manufacturer’s forgetting to install a
filter, an oversight not detected on reception of the equipment, the surgeon and patient both suffered
severe radiation dermatitis.63

As far as the second category is concerned, there has been an evolution over time which
must be taken into account when reading the summaries of the judgements below. Until 1992, the
actions of practitioners did not engage the liability of the hospital unless there had been gross medical
negligence (faute lourde médicale) in the performance of the medical act (diagnosis, choice of therapy,
operation). Thus, a hospital was not liable for an excusable error, simple negligence or the risks of
treatment. However, the courts have become readier to find gross negligence, and two important
developments have occurred since 1992, as will be seen below.

Two cases have raised questions similar to those already examined in the ordinary law. First,
the judgement of the Conseil d’État of 20 July 1938 (in the Zimmer case) in which a child had
undergone treatment in 1927 in the dermatology clinic of the Faculty of Medicine, Strasbourg, which
led to traces of burns to the head and one ear, permanent alopecia, and above all mental deficiency.
The Conseil d’État ordered a medical examination to discover whether there was in fact a causal link
between the child’s current vision and intellectual faculties and the X-ray treatment undergone.64

I have not been able to find a decision on the substance, perhaps explained by what happened to
Alsace during the war. Similarly, in 1962, the Conseil d’État, in a case of a child left disabled
following an X-ray examination, postponed the decision on the amount of compensation until the age
                                                
60. J.CL. Nenot: “Radioprotection et faibles doses”, Revue Générale Nucléaire 1996 No. 6; B. Dutrillaux: “Peut-on

savoir si un cancer est dû à la radioactivité”. La recherche, April 1998.

61. D. Thouvenin: La responsabilité médicale, Flammarion 1995.

62. Conseil d’État (C.E.), 9 December 1988, Gaz. Pal. 1989-2-somm. 350.

63. T.A. Versailles, 16 March 1956: Dame Tufal, Gaz. Pal. 1956-II-16.

64. C.E., 20 July 1938: Dame Zimmer, Recueil des arrêts du Conseil d’État, 1938-702.
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of his majority “when it will be possible to know exactly the permanent injury of all types from which
the patient will continue to suffer”.65

Examples of gross negligence found in radiology include: a judgement of the Conseil d’État
in 1967 (Ciabrini) concerning the interpretation of an X-ray,66 and a decision of the Administrative
Tribunal of Paris in 1979 concerning an examination during which an abdominal perforation led to
removal of the spleen.67 Another case, in 198868 held that “given the medical knowledge at the time,
and knowing that the patient had been exposed to toxic products, more detailed investigations, using
large-size X-rays or tomography would not have been disproportionate and would have made it
possible to detect a tumour on the lung”. In 1981, the Conseil d’État found that the administration of
radiation greatly exceeding the “generally accepted norms at the time” to a child for a laryngeal
angioma was, “having regard to the risks” known at the time, grossly negligent.69 Administrative case
law considers that injury may also consist in “reduced changes of survival”.70 Thus, the lack of an
X-ray examination during three months of hospitalisation, leading to the absence of appropriate
treatment for a fracture, reduced the patient’s chances of avoiding the need for a hip replacement
(although this case would seem rather to be a shortcoming in the functioning of a public service).71

But in those days, carelessness, a mistake or the risks attached to treatment exonerated the
hospital from liability:

• In the Nescam case of 1970,72 concerning treatment using radioactive gold which,
though not normally dangerous, gave rise to serious consequences, it was held that the
choice of doctor did not constitute gross medical negligence in the absence of any other
negligence in the carrying out of the treatment.

• In the case of the Besançon Regional Hospital in 1971,73 it was clearly established that
radiation treatment had directly caused radiation necrosis, but that while the development
of the ailment proved that the initial diagnosis had been incorrect, the latter had been
established following a serious and full examination; it was held that this mistake did not
therefore constitute gross negligence.

• In 1982, in the Radisson case involving the treatment of a wart between the patient’s toes
which caused radiation determatitis, the Conseil d’État held that “even if the treatment
was not without certain risks and required to be applied with special precautions, it was
commonly used at the time”, and that the choice of doctor could not constitute gross
medical negligence in the absence of any other negligence in the carrying out of the
treatment.

                                                
65. C.E., 20 March 1962: L’homme, Recueil des arrêts du Conseil d’État, 1962, contents, 1104.

66. C.E., 22 November 1967: Sieur Ciabrini, Recueil des arrêts du Conseil d’État 1967-439.

67. T.A. Paris, 22 February 1979, Gaz. Pal.-1-somm. 362.

68. T.A. Toulouse, 22 November 1988, Gaz. Pal. 1990 somm. 151.

69. C.E., 14 December 1981, Centre Hospitalier de Pontoise, Gaz. Pal. 1982-2-somm. p.268, D. 1982-IR-379 note
Moderne.

70. C.E., 9 December 1988, Gaz. Pal. 1989-2-somm. p.350;  T.A. Toulouse 22 November 1988, Gaz. Pal.
1990-1-somm. p.151. etc.

71. C.E., 10 November 1979, Gaz. Pal. 1979-2-somm. 271.

72. Rec. 1970 p.406.

73. Rec. 1971 p.372.
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• In 1988, in the Omel case, since the patient’s previous history of allergy to iodine had
not been drawn to the attention of the hospital, and since there had been no reason to
suspect the risk of such a reaction, the absence of a prior test did not constitute gross
negligence.74

However, the requirement of gross negligence was abandoned in the Époux V. case75 and,
from then on, it was enough to prove “medical negligence of a type to engage the hospital’s liability”.
“An isolated error, slight carelessness or imprudence due to the need for urgency” are the only cases in
which resulting injury would not be compensated. We know of no case concerning radiology since this
judgement of the Conseil d’État in 1992.

The same applies as regards the risk or uncertainty of treatment.76 But here, in two cases to
our knowledge,77 the Conseil d’État has recognised the strict liability of a public hospital when a
“medical act necessary for the diagnosis or treatment of a patient presents a known though slight risk,
with no reason to think that the patient was particularly at risk” and when this risk in fact turned out to
be the “direct cause of injury unconnected with the patient’s initial state or with the foreseeable
evolution of that state, and is of an extremely serious nature”. The Administrative Tribunal of Amiens
used a similar approach in 1994 to hold that a public service was liable when there were “exceptional
and unusually serious complications” following the use “of new techniques for diagnosis” the
“consequences of which were not fully known” which gave rise to “a special risk” despite the fact that
this use was not essential “for vital reasons”.78

                                                
74. C.E., 17 February 1988, No. 61005.

75. C.E. Ass., 10 April 1992: M. and Mme V. Rec, 171, concl. H. Legal, A.J.D.A., 1992-355;  Rev. fse. de Droit
Administratif (hereinafter referred to as Rev. fse. DA) 1992-571; J.C.P. 1992 ed. G II-355; Rev. fse D.A.
January-February 1998 J-H Stahl: “Responsabilité des services hospitalier:  le déclin de la faute lourde” (the case
of S.A.M.U.).

76. T.A. Versailles, 16 March 1956: Dame Tufal Gaz. Pal. 1956-II-16;  C.E., 12 July 1970 Rec. 1970. p.406 C.E.
19 May 1971; C.E. 26 May 1982;  C.E. 17 February 1988.

77. C.E., 9 April 1993: Bianchi, Rec. 1993-127, concl. Daël, R.D.P. 1993-IO99, note M. Paillet; Actualités
Juridiques Droit Administratif 1993-344; P. Fraissex: “les vicissitudes de la jurisprudence adminstrative en
matière de responsabilité médicale” Rev. fse. D.A. 1993 561; note J. Moreau J.C.P. 1993-II-11061. Rev. fse.
D.A. January-February 1998 conclusions V. Pécresse on C.E. 3 November 1997 Hôpital Joseph Imbert d’Arles.

78. T.A. Amiens, 18 November 1994, Gaz. Pal. 1995-2-panor.adm. p.153; see also T.A. Toulouse, 16 November
1995, Gaz. Pal. 1996-1-Panorama administratif p.61: exceptional risk of a relatively recent technique, the
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But is it for the law of liability to serve as a legal tool to compensate the shortcomings of
social law in cases in which fate seems to have been too cruel? Time will tell whether this latest trend
in case law will develop further or whether legislation will be introduced to try to regulate the problem
of the risks inherent in treatment.

Conclusion

In writing this paper on a century of French case law dealing with problems of liability
arising from radiological accidents, the author hopes to encourage foreign readers to undertake similar
research in their own legal systems. This would make it possible then to benefit from comparative
studies. Some systems might have had to deal with other aspects of the problem or have introduced
solutions which could be adopted or adapted in other countries.

                                                                                                                                                        
complications of which were not known at the time but which was not the only technique available, and at the
time of the operation, the patient’s life was not in danger.
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United States

Litigation relating to the DOE’s obligation under the NWPA to commence acceptance of spent fuel
by 31 January 1998 (1999 )*

The Department of Energy (DOE) is involved in extensive litigation relating to its obligation
under the 1982 Nuclear Waste Policy Act (NWPA) (see Nuclear Law Bulletin  Nos. 26, 31, 35, 41 and
60) to commence acceptance of spent fuel by 31 January 1998. 1 As background, all nuclear utilities in
the United States are signatories to a so-called Standard Contract2 under the NWPA whereby the DOE
agreed to dispose of spent nuclear fuel (“SNF”) and high-level radioactive waste (“HLW”) generated
by the utilities in exchange for their payment of fees under the contract. The NWPA specifies certain
contractual obligations to be assumed by the Department:

“... following commencement of operation of a repository, the Secretary shall take title to the
[SNF] involved as expeditiously as practicable upon the request of the generator or owner ... and
in return for the payment of fees ... the Secretary, beginning not later than January 31, 1998, will
dispose of the [SNF] involved ...”

A. U.S. Court of Appeals

Indiana Michigan and Northern States

In July 1996, the U.S. Court of Appeals for the District of Columbia Circuit ruled in Indiana
Michigan Power Co. v. U.S. Department of Energy3 that the NWPA creates an unconditional
obligation that the Department commence disposal of the utilities’ SNF by January 31, 1998 in return
for payment of fees under the Standard Contract. The Court rejected arguments that the Department’s
obligation to accept SNF by the 1998 date was conditioned upon the existence of a repository or
interim storage facility constructed under the NWPA and held that, apart from payment of fees by the
utilities, the Department’s obligation was “without qualification or condition”. The Department did not
appeal the decision in Indiana Michigan.

In November 1997, the same Court of Appeals for the District of Columbia Circuit in
Northern States Power Co. v. U.S. Department of Energy,4 a similar suit, again confirmed the
unconditional obligation but declined to order the Department to begin accepting SNF by the 1998
date, as requested by the utilities, because it found a potentially adequate remedy in the form of an

                                                
* This note has kindly been prepared by Sophia Angelini, Attorney Adviser in the office of General Counsel for

Civilian Nuclear Programmes, US Department of Energy. The facts contained and the ideas expressed in this note
are the responsibility of the author alone.

1. For a review of the previous litigation on this subject, see the note by the same author in Nuclear Law Bulletin
61, entitled “Department of Energy’s Responsibility for Disposal of Spent Fuel”.

2. 10 C.F.R. Part 961, "Standard Contract for Disposal of Spent Nuclear Fuel and/or High-Level Radioactive
Waste”.

3. Indiana Michigan Power Co. v. U.S. Department of Energy, 88 F.3d 1272 (D.C. Cir. 1996).

4. Northern States Power Co. v. U.S. Department of Energy, 128 F. 3d 754 (D.C. Cir. 1997).
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“equitable adjustment” under the Standard Contract5. The Northern States decision precludes the
Department from invoking the unavoidable delays clause of the Standard Contract and from asserting
traditional sovereign acts defences in any suits for damages in the U.S. Court of Federal Claims which
has jurisdiction over claims involving money claims in contracts with the Federal Government6. The
Department and the State of Michigan both filed petitions for certiorari to the U.S. Supreme Court
which were denied on November 30, 1998.

B. U.S. Court of Federal Claims

Lawsuits for breach of contract have been filed in the U.S. Court of Federal Claims by
utilities seeking a total of over $4 billion in damages based on the Standard Contract, as discussed
below. One of the key issues before that Court in 1998 was whether the utilities could by-pass the
contract’s disputes procedures at the administrative level in favour of an action for breach of contract
in court. That issue was decided on 6 April 1999 by the U.S. Court of Federal Claims which held that
the plaintiff in Northern States, a utility with operating nuclear power plants, must pursue its claims
through administrative remedies established in the Standard Contract7.

The Court appeared to distinguish between: 1) a utility with a shut-down reactor (see
Yankee below) which no longer makes payments into the Nuclear Waste Fund and cannot apply for
an “equitable adjustment” of fees – the Court found that it did not have an adequate remedy under the
Standard Contract; and 2) a utility with operating reactors (see Northern States below) which still
makes payments into the Fund – the Court found that this utility can apply for an equitable adjustment
of fees and must first exhaust remedies under the Standard Contract.

Yankee Atomic Electric Co.

In February 1998, the Yankee Atomic Electric Company (“Yankee”)8 filed a complaint for
damages for breach of contract in the amount of $270 million dollars – associated with extended
storage of 127 metric tons of SNF onsite at its shut-down nuclear plant in Massachusetts. Yankee
asserted that, while it had paid its contractual fees in full, the Department has not commenced
disposal. The Department argued that any delay in acceptance of Yankee’s SNF was redressable under
the “Avoidable Delays” clause of the Standard Contract (i.e., that Yankee had failed to exhaust its
contractual remedies), and that Yankee had only a claim for an equitable adjustment through
administrative procedures described in that contract.

In a decision issued in October 1998, the U.S. Court of Federal Claims noted that a
controversy is subject to the Disputes clause where complete relief is available under the contract. In
considering the adequacy of a remedy under the Standard Contract, the Court held that an adjustment
to the contract charges was unavailable as the contract permits only a prospective adjustment to the

                                                
5. An equitable adjustment under Article IX.B of the Standard Contract (“Avoidable Delays by Purchaser or DOE”)

could potentially involve an adjustment of fees paid by utilities into the Nuclear Waste Fund.

6. The Court of Federal Claims is authorized to hear primarily claims for money founded upon the Constitution,
federal statutes, executive regulations, or contracts, – express or implied-in-fact – with the United States.

7. Northern States Power Co. v. U.S. Department of Energy, U.S. Court of Federal Claims, case no. 98-484C.

8. Yankee Atomic Electric Co. v. United States, U.S. Court of Federal Claims, case no. 98-126C.
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post-7 April 1983 fees9 and Yankee had already paid all of its fees, in addition to its entire pre-7 April
1983 fee. The Court felt that statutory restrictions on the use of contract payments preclude the
Department from retroactively adjusting Yankee’s charges to reflect its on-site storage costs. The
Court ruled that Yankee has no adequate contractual remedy and that its claim does not fall within the
Disputes clause of the Standard Contract. Summary judgement was granted for Yankee on the issue of
liability.

Similar suits have been filed by two other nuclear utilities, Connecticut Yankee and Maine
Yankee10 seeking $90 million and $128 million respectively, for the Department’s failure to remove
SNF from their shutdown reactor sites. In October and November 1998, the Court issued orders
finding that, for the same reasons as stated in the Yankee Atomic decision, the Department is
contractually liable to these utilities. The next phase of the so-called “Yankee” cases will determine
the amount of damages payable by the Department.

Northern States Power Co.

The Northern States Power Company (Northern States) which owns operating commercial
nuclear power plants in Monticello and Red Wing, Minnesota filed a complaint in June 1998 alleging
breach of contract for the Department’s failure to commence disposal by 31 January 1998 and that as a
result it had and would continue to incur substantial costs for extended on-site storage of its SNF.

On 6 April 1999, the U.S. Court of Federal Claims decided in Northern States Power11 the
issue of whether the plaintiff utility might seek to enforce its contract rights through a claim for breach
damages in court or whether it was obliged by the terms of its contract with the Department to pursue
its demand for monetary relief at the agency level, i.e., through a claim for equitable adjustment
submitted in accordance with the Disputes clause of the Standard Contract.

Unlike the Yankee cases, the Court concluded that Northern States must pursue its remedies
under the contract since it found that the Disputes clause provision that “any dispute concerning a
question of fact arising under this contract which is not disposed of by agreement shall be decided by
the Contracting Officer ...”12 was controlling as a matter of law. The Court also stated that since the
Avoidable Delays clause speaks explicitly of “any” delay in the delivery, acceptance or transport of
SNF or HLW, the Department’s indicated 12-year delay in commencing disposal was within the scope
of the clause.

Unlike the Yankee cases, the Court rejected the plaintiff’s contention that because remedies
under the Standard Contract were inadequate and incomplete, the claim does not “arise under” the
contract. The Court held instead that since the Delays clause speaks of “any” delay caused by
circumstances within the reasonable control of either party and directs that “the charges and schedules
be equitably adjusted to reflect any estimated additional costs incurred by the party not responsible for

                                                
9. 10 C.F.R. 961.11, Art. VIII, A.2. “Fees and Terms of Payment” provides that payment of a one-time fee assessed

on SNF used to generate electricity in a civilian nuclear power reactor prior to April 7, 1983 “shall not be subject
to adjustment...”

10. Connecticut Yankee Atomic Power Co. v. United States, U.S. Court of Federal Claims, case no. 98-154C, and
Maine Yankee Atomic Power Co. v. United States, U.S. Court of Federal Claims, case no. 98-474C.

11. Northern States Power Co. v. United States, U.S. Court of Federal Claims, case no. 98-484C.

12. 10 C.F.R. 961.11, Art. XVI, A. “Disputes”.
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or contributing to the delay”, the contract affords complete relief to Northern States and therefore the
delay does indeed “arise under” the contract.

The decision confirms the Department’s position that the Standard Contract provides the
remedy for its delay in commencing disposal via equitable adjustment of fees paid by utilities to
account for their additional costs incurred as a result of the delay.13 Northern States, which sought
damages as opposed to an equitable adjustment, has indicated that it will appeal.

Waste Isolation Pilot Plant (WIPP)14

On 26 March 1999, Secretary of Energy Bill Richardson announced that the first shipment of
radioactive transuranic (TRU) waste from the Los Alamos National Laboratory had arrived at the
Waste Isolation Pilot Plant (WIPP) near Carlsbad, New Mexico. He remarked that:

“On Monday, U.S. District Judge John Garrett Penn cleared the way for today’s shipment.
The Court ruled that there is no legal reason to delay the shipments any longer... The D.C.
Circuit Court of Appeals agreed... Over the past two decades, we have found again and again
that the WIPP facility is the safest, best solution for the nation, and it is ready to go. And in
May of last year, WIPP was certified by the Environmental Protection Agency as exceeding
that Agency’s rigorous safety standards for disposal of radioactive waste. That was my
important standard as New Mexico’s Congressman - that WIPP be certified by EPA... We
have two other critical endorsements: the National Academy of Sciences and the Defence
Nuclear Facilities Safety Board. Forty years ago, the National Academy of Sciences
recommended that the Federal government examine waste disposal in deep, stable geologic
formations. I am very pleased to “close the loop” on this long-abiding national
recommendation.”

The issue of disposal of TRU waste at WIPP has engendered extensive litigation since 1991
when the Department proposed transporting limited amounts for a test phase. Suits were filed by the
State of New Mexico and environmental organisations alleging violations of environmental laws and
the Resource Conservation and Recovery Act (RCRA)15. In particular, the New Mexico Environment
Department, a State Agency regulating WIPP with respect to hazardous waste, has argued: 1) that
WIPP does not have a RCRA permit for hazardous or “mixed TRU waste”,16 2) that the Department
cannot establish that containers of TRU waste destined for WIPP do not also contain hazardous
elements; and 3) that the Department lacks the “interim status” under RCRA which would allow
operation of a hazardous waste facility without an actual permit.

                                                
13. The Department’s Contracting Officer would evaluate the evidence submitted by any utility concerning

additional costs incurred as a result of the delay and would calculate an appropriate fee adjustment. Any appeal
from the Contracting Officer’s decision would be heard by the Energy Board of Contract Appeals.

14. For a review of the previous case-law on this issue, see the note by the same author and with the same title in
Nuclear Law Bulletin No. 62.

15. 42 U.S.C. 6901 et seq. RCRA comprehensively regulates from generation to burial waste designated as
hazardous.  States may take primary responsibility for RCRA implementation by adopting a hazardous waste
management program that is approved by the EPA.  New Mexico’s plan largely replicates the Federal program.

16. TRU waste containing hazardous as well as radioactive constituents is known as “mixed TRU waste” and is
regulated in part by RCRA or EPA approved State program.
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Most recently, the State of New Mexico and various environmental organisations had, on
March 12, 1999, sought an injunction by the Court in State of New Mexico v. Richardson17

prohibiting shipment by the Department of 36 drums of TRU waste from the Los Alamos National
Laboratory on grounds of a 1992 injunction and threatened violation of the New Mexico Hazardous
Waste Act. They maintained that the Department’s plan violated regulations forbidding receipt of
waste without a permit or “interim status”. The Department contended that WIPP does in fact have
interim status and that, since the waste intended for shipment is purely radioactive and not hazardous,
interim status should not be required in any event.

On 22 March 1999, the U. S. District Court for the District of Columbia Circuit issued a
decision concluding that the 1992 injunction did not prevent the shipment, that WIPP has in fact
“interim status” and that the proposed shipment of non-mixed TRU waste identified as “TA-55-43,
Lot No. 01" from the Los Alamos National Laboratory was non-hazardous as defined under RCRA.18

The first shipment arrived at WIPP on 25 March 1999 containing almost 600 pounds of TRU
waste consisting primarily of protective clothing, gloves, tools, and other materials used in the
manufacture of batteries used in space probes for the National Aeronautics and Space Administration.
The Department reportedly plans to also commence shipping non-hazardous TRU waste from the
Idaho National Engineering Laboratory on April 27, 1999. 19 The ability to ship TRU waste from Idaho
eliminates a political and legal problem for the Department. By commencing shipments to WIPP, the
Department complies by a matter of days with a court-ordered deadline for beginning to move certain
TRU waste out of Idaho. Failure to do so could have resulted in financial penalties.

ADMINISTRATIVE DECISIONS

Canada

Radioactive Waste Management

Response of the Canadian Government to the Nuclear Fuel Waste Management and Disposal Concept
Environmental Assessment Panel (1998)

On 3 December 1998, the Minister of Natural Resources announced the response of the
Canadian Government to the Nuclear Fuel Waste Management and Disposal Concept Environmental
Assessment Panel, also known as the Seaborn Panel. The Panel, which reported to the Government in

                                                
17. State of New Mexico v. Richardson, U.S. District Court for the District of Columbia Circuit, case no. 91-2527

(JGP).

18. The decision in State of New Mexico v. Watkins, 969 F.2d at 1127-1133  (D.C. Cir 1992) provides detailed
background on  the issue of “interim status” in this case and held that WIPP was eligible for interim status under
RCRA.

19. Energy Daily, April 15, 1999.
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March 1998, after almost ten years, found the nuclear waste disposal concept developed by Atomic
Energy of Canada limited (AECL) to be technically safe but it did not have broad public support.

The Policy Framework for Radioactive Waste of Canadian Government, announced in 1996,
outlined the principles governing institutional and financial arrangements for the disposal of
radioactive waste by waste producers and owners. It clearly recognised that arrangements may be
different for nuclear fuel waste, low-level radioactive waste and uranium mine and mill tailings. The
Government’s response to the Seaborn Panel outlines the Government’s expectations for nuclear fuel
waste.

For nuclear fuel waste, the Government expects that:

• The producers and owners of nuclear fuel waste in Canada, in particular, Ontario Hydro,
Hydro-Quebec, and New Brunswick Power, will establish a waste management
organisation, incorporated as a separate legal entity which operates at arm’s length from
both the nuclear utilities and AECL, with a mandate to manage and co-ordinate the full
range of activities relating to the long-term management, including disposal, of nuclear
fuel waste. The waste management organisation will consist of a Board of Directors,
representative of producers and owners of nuclear fuel waste, and an advisory council. It
will allow for the participation of all producers and owners of nuclear fuel waste.

• The producers and owners of nuclear fuel waste in Canada will establish a fund to fully
finance all activities and operations of the waste management organisation including the
costs for developing and comparing waste management options, for designing and siting
the preferred approach for the long-term management, including disposal, of nuclear fuel
waste, for implementation, and ultimately for decommissioning waste management
facilities.

• The waste management organisation will report to the Government setting out its
preferred approach for the long-term management, including disposal, of nuclear fuel
waste, with justification, as well as:

− a comprehensive public participation plan;

− an ethical and social assessment framework;

− an Aboriginal participation process;

− practicable long-term waste management options for Canada, including a modified
AECL concept for deep geological disposal, storage at reactor sites and centralised
storage, either above or below ground;

− a comparison of risks, costs and benefits of the options along with proposed siting
territories; and

− future steps.

The Government will determine whether it accepts the report and the preferred approach
proposed by the waste management organisation, and future steps.

The Atomic Energy Control Board, Canada’s independent nuclear regulator, will make
certain that health, safety security and protection of the environment will not be compromised.
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Recognising that there is a need to ensure that the preferred approach for the long-term
management, including disposal, of nuclear fuel waste is carried out in a comprehensive, cost-effective
and integrated manner, Natural Resources Canada has initiated a consultative process with appropriate
federal departments, the Atomic Energy Control Board, producers and owners of nuclear fuel waste,
the provinces, and other stakeholders to develop options, including legislative options, to meet three
key objectives:

− to require that a dedicated fund be established, to which only the producers and
owners would contribute, to fully finance long-term management, including disposal,
of nuclear fuel waste;

− to establish a reporting relationship between the federal government and the waste
management organisation, and the producers and owners, to review progress on a
regular basis; and

− to establish a federal review and approval mechanism to provide oversight and access
to funds.

The Minister of Natural Resources will return to Cabinet by the end of 1999 with the
preferred option to ensure key federal objectives will be met.

Switzerland

Leibstadt Nuclear Power Plant: Increase in Nominal Thermal Power from 3138 to 3600 MW (1998)

On 28 October 1998, the Federal Council (Swiss Government) granted the Leibstadt Nuclear
Power Plant’s request to increase its nominal thermal power to 3600 MW. This request was submitted
by the operator on 7 September 1992 (see Nuclear Law Bulletin Nos. 51 and 60). During their
evaluations of March 1996 and April 1997, the Principal Nuclear Safety Division and the Federal
Commission for the Safety of Nuclear Installations had both concluded that an increase in power as
requested by the operator was possible under certain conditions.

In Spring 1997, an inspection of fuel rods revealed patches of corrosion on certain cladding
significantly bigger than normal. The rods examined had spent between three and five years inside the
core. This anomaly caused the Federal Department for Transport, Communications and Energy
(hereinafter “the Department”) to recommend that the Federal Council should not authorise an
increase in power until the technical failings were corrected. One of the principal reasons for these
failings was found to be the chemical composition of the cooling water in the reactor combined with
the properties of the alloys within the fuel rods. Once this anomaly had been discovered, the safety
authority took emergency measures in order to be prepared for all eventualities. In order to
dramatically slow down the corrosion process, the following measures were adopted: modification of
the chemical composition of the cooling water, preliminary oxidation of the external part of the fuel
rods and the insertion of new constituents into the alloys within the fuel rods. In May 1998, the safety
authority concluded that the measures taken were sufficient in order to allow an increase in power.

Mühleberg Nuclear Power Plant : Extension of the Operating Licence for a Limited Time (1998)

By decision of 28 October 1998, the Federal Council decided to extend until 2012 the
operating licence granted to the Mühleberg nuclear power plant (operated by BKW FMB Energie AG)
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(see Nuclear Law Bulletin Nos. 49 and 51). The Federal Council’s decision of 14 December 1992 had
extended the operating licence until 2002. The operator had requested in 1996 that this limited licence
be transformed into an unlimited operating licence. The operator founded his request upon the
principle of legal certainty and the necessity of ensuring an energy supply to the country, combined
with the principle of equality of treatment in respect of the three other nuclear installations which
benefit from an unlimited operating licence (namely, Beznau I, Gösgen and Leibstadt). The other two
plants, Beznau II and Mühleberg hold operating licences for a limited period, which are renewable, in
principle, for as long as the operator wishes. This “inequality of treatment” thus led to the Mühleberg
operator’s request to transform the limited operating licence into an unlimited one. The competent
authority, the Federal Council, refused this request, while granting, by decision of 28 October 1998, an
extension of Mühleberg nuclear power plant’s operating licence until 31 December 2012. The Federal
Council thus extended the preceding operating licence by ten years.

Change of Direction in Energy Policy: Planned Closure of Existing Swiss Nuclear Power
Plants (1998)

During its session of 21 October 1998, the Federal Council discussed a large range of issues
in the field of energy policy, leading to certain decisions of principle, including the fixing of a time
limit for the closure of the existing nuclear power plants. These plants are to be closed down after
expiration of a period of time yet to be determined. The Heads of the Departments of Energy and the
Economy invited the operators of power plants, ecological organisations, and representatives of the
cantons and communes affected to discuss possible solutions for the disposal of radioactive waste, and
to suggest a time limit for the closure of the existing plants. If the parties involved do not reach
agreement on these issues, the Federal Council will decide. The two major problems which the Federal
Council has encountered are the choice of method of disposal of radioactive waste (permanent
disposal or long-term disposal with a possibility of recovery) and the question of reprocessing of spent
fuel. The choices which Switzerland eventually makes on these issues will be described in a future
edition of the Nuclear Law Bulletin .


