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The Development of Nuclear Law-Making
or the Art of Legal “Evasion”

by Katia Boustany*

Introduction

If there is a leitmotif to this end-of-century period, it is discussion about international law and
compliance with its rules. Situated from the outset in the international sphere, nuclear law has recently
been the subject of treaties which have given food for thought to lawyers anxious to ensure the
effectiveness of legal rules. Although long-awaited and laboriously negotiated, these new instruments
appear, on close reading, to deal in vague principles rather than real undertakings involving specific
obligations to be met by States.

This judgment, which may at first sight seem severe, is based on a study of the normative
spectrum designed to shape a suitable regulatory framework for civil nuclear activities. Many of these
are texts – codes, guides, basic standards, etc.1 – resulting from various processes within the IAEA or
NEA, or from collaboration between these two Agencies, the ILO and the WHO, designed to allow
governments to avoid having to adopt binding provisions. But if States opt rather to negotiate a treaty,
they are normally supposed to commit themselves, under explicit provisions, to take specific measures
designed to meet clearly defined objectives with adequate resources.

But paradoxically, the most recent Conventions dealing essentially with safety – whether of
nuclear installations or of the management and storage of radioactive waste and spent fuel – are drafted
in the most general terms, in stark contrast to the detailed wording of certain IAEA codes and guides on
the same subject. It might at least have been hoped that in the absence of detailed treaty provisions – the
purpose of which, it will be argued, is to supply a common comprehensive framework for specific
measures by governments – such agreements would cite or clearly refer2 to those provisions of soft law
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1. And at times alarming polysemy marks the description of these regulatory instruments, of which there are many,
especially in the field of the peaceful uses of the atom. From the legal standpoint, however, these differences in
the names used are of no importance since a common feature of all these provisions from the outset is that they
are not binding in nature.

2. Paragraph (viii) of the Preamble to the Convention on Nuclear Safety does not appear to us to be explicit
enough about the commitment of States to treat the IAEA Codes and Safety Guides as anything other than an
indicative reference. This results not only from the sibylline wording used but also from the fact that the Parties
deliberately rejected the method of using technical annexes to the Convention drafted on the basis of the rules
contained in these instruments. See: Odette Jankowitsch, “The Convention on Nuclear Safety”, Nuclear Law
Bulletin, No. 54, December 1994, pp. 9-22, see p. 14, para. 22;  Patrick Reyners, “La Convention de 1994 sur
la sûreté nucléaire”, RGDIP (1995-3), pp. 605-621, see pp. 611-612.
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which so far remain the only regulatory reference framework in this field. Such is not the case, however,
and this is by no means an accident.

Again, the measures taken to improve the mechanism of the Vienna Convention on Nuclear
Civil Liability are still far from bearing the anticipated fruit: many States with nuclear power plants
have still not adopted national legislation in this sphere. Such a situation, more than ten years after the
Chernobyl accident, reveals a fundamental contradiction with the introduction of the Rule of law and
with international legal concerns in this respect.

This paper will endeavour to elucidate nuclear law by analysing the scope of the instruments
underlying it through the prism of normative pluralism and the function of law as well as from the
perspective of the relationship between international and domestic law.3 Its purpose is to examine the
steps taken by governments and competent governmental agencies to fulfil their obligations as regards
both their own citizens and their inter-State relations.

I. Nuclear safety caught in the trap of “soft law” and “nebulous law”

Since the 1970s, there has been lively debate in legal literature concerning non-treaty joint
measures about, essentially, what constitutes “law”, what sort of things form it and by what process a
rule acquires binding force through which it imposes a constraint on the parties concerned. These latter,
in international law, are essentially States – major subjects of the law, something they share, however,
to varying degrees, with other international actors.4 But, since sovereignty continues to be the cardinal
and exclusive attribute of States, the notion that any consent to be bound must be based on their clearly
expressed will to this effect, underlies the debate on the legal force of soft law instruments.

However, the process by which a norm or set of norms emerge as rules of law is not always
the result of an irrefutable expression of a State”s initial intention: decisions taken by a State in an a
priori non-binding context may nevertheless create an obligation as to its subsequent behaviour.5 Thus,
it cannot be said that instruments of this type constitute “pre-normative acts” only, creating neither
rights nor obligations which can be invoked in an international court or tribunal and that States do not

                                                  
3. Since we make no claim to exhaustiveness, we will essentially address two main questions: safety, and nuclear

third party liability, though this will not prevent us mentioning other subjects where appropriate.

4. In its Opinion on Injuries suffered in the service of the United Nations (ICJ, 11 April 1949, Rep. 1949,
pp. 174-188, see p. 178), the International Court of Justice said: “The subjects of law in any legal system are
not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs
of the community. Throughout its history, the development of international law has been influenced by the
requirements of international life, and the progressive increase in the collective activities of States has already
given rise to instances of action upon the international plane by certain entities which are not States”.

5. In its judgments concerning the French nuclear tests (Australia v. France, New Zealand v. France, Merits, ICJ,
20 December 1974, Rep. 1974, pp. 253-274 and pp. 458-478, respectively, paras. 42-51 and 46-53), the ICJ
held that the statements by the French Government, in particular those of the President of the Republic on the
suspension of nuclear tests in the atmosphere, were legally binding despite the fact that when expressing this
intention, the French authorities had not necessarily meant to bind themselves in this respect, especially as
regards a specific date; indeed, this was how Australia and New Zealand interpreted the statements, considering
them to be insufficient and seeking to obtain from the Court a declaration of incompatibility (Australia) or
illegality (New Zealand) of the French nuclear tests with regard to international law. See: Brigitte Bollecker-
Stern, “L’Affaire des essais nucléaires français devant la Cour internationale de justice”, (1974) AFDI, pp.
299-333, see pp. 328-333.
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incur any international liability for breaching them.6 Such an analysis discounts the role which
international judges and arbiters may in fact give to the factor time, often the architect which transforms
non-binding rules into compulsory legal ones with, in particular, the characteristics of general principles
of law or international custom.7

However, even though that it can be said that soft law provisions are supposed to have legal
effects8, it must be acknowledged that they are not, originally, binding in nature. In confirmation of this
original intention, in his Foreword to each of the Codes on the safety of nuclear power plants, the
Director-General of the IAEA states clearly that “the Codes and Safety Guides are presented in such a
form as to enable a Member State, should it so desire, to make their contents directly applicable to
activities under its jurisdiction.”9 Initially, it is therefore only if States, taken individually, so decide
that such instruments, or some of their provisions, can be given the status of binding rules of law in the
domestic legal system: States have no international law obligation in this respect. Over time, concordant
national views could be said to reflect the existence of an opinio juris, the conviction of the existence of
a rule of law which constitutes the psychological dimension without which common practice shared
among States cannot be interpreted as a customary rule. But in order to have such legal effect, a judge
or international arbiter called upon to settle a dispute involving a provision of this type, has to decide
that it does so.

But so far, no international jurisdiction has had to rule on any of the soft law provisions which
concern us. Had the accident at Chernobyl given rise to cases involving the liability of the Soviet State,
it would have been possible to discuss the extent to which the USSR had failed to meet its international
obligation by not requiring the nuclear operator to incorporate a containment barrier in the design of his
nuclear plant10: this technological rule, the key purpose of which is to mitigate the consequences of
serious accidents, is laid down in the Safety Code relating to the design of nuclear power plants11 and

                                                  
6. Prosper Weil, Vers une normativité relative en droit international?  (1982) RGDIP pp. 5-47, see p. 10.

7. We shall not discuss here all the elements of the debate already addressed elsewhere, and would simply refer
readers to:  Katia Boustany, Technologie(s): le phénomène d’internationalisation des normes, in René Côté et
Guy Rocher, Entre droit et technique: enjeux normatifs et sociaux, Les Éditions Thémis, Montréal, 1994,
pp. 363-402, see pp. 392-400.

8. Alain Pellet, “Le “bon droit” et l’ivraie – plaidoyer pour l’ivraie”, in Mélanges offerts à Charles Chaumont,
Le droit des peuples à disposer d”eux-mêmes, Pedone, Paris 1984, 465, p. 490.

9. Foreword of the Director-General of the IAEA to the five Codes on the Safety of Nuclear Power Plants dealing
with Governmental Organization (Safety Series No. 50-C-G [Rev.1], Siting No. 50-C-S [Rev.1], Design (No.
50-C-D [Rev.1], Operation (No. 50-C-O [Rev.1], Quality Assurance (No. 50-C-QA [Rev.1], International
Atomic Energy Agency, Vienna, 1989.  The Code of Practice of the International Labour Office on the radiation
protection of workers is more explicit still: “Although drafted in the form of regulations, the provisions of the
Code have no legal force and do not entail any obligation for Member States to bring their legislation into
conformity with them” (Radiation protection of workers [ionising radiations], International Labour Office,
Geneva, 1987, Preface, p. VI).

10. Raymond Latarjet, “Sur l’accident nucléaire de Tchernobyl”, in Tchernobyl;  le défi de l’atome, 3/86 Politique
étrangère (IFRI) 669-677; the key element highlighted by the author is the lack of any containment barrier
around the reactor.

11. Code on the Safety of Nuclear Power Plants: Design; Safety Standards, Vienna, Safety Series No. 50-C-D
(Rev.1), International Atomic Energy Agency, 1989, para. 901, which provides:  “To keep the release of
radioactivity to the environment below acceptable limits in accident conditions a system of confinement shall
be provided unless it can be demonstrated that the release of radioactivity can be limited by other means”. We
were told, in interviews we had with the IAEA in 1991, that the standard relating to confinement existed
already in the Code.
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has been followed by all Western nuclear countries as a technological standard meeting the need to
ensure defence in-depth.12 It could therefore be concluded that a general practice has been established
which, combined with an opinio juris, would have formed a custom specific to the nuclear field or, if
such a practice is not considered to meet the “generality” requirement13, it could justifiably be thought at
least to corroborate an opinio juris already expressed in the relevant provisions of the Safety Code and
representing general nuclear law principles14 with binding force; this argument is supported by the fact
that the above-mentioned Foreword by the Director-General of the IAEA states, with regard to the five

                                                  
12. Ibid, para. 209: “A second application of the defence in depth is as follows. A nuclear power plant is designed,

constructed and operated in such a manner that the radioactive materials are contained within a succession of
physical barriers. These physical barriers usually include the fuel itself, the fuel cladding, the reactor coolant
system boundary and the containment envelope. The design shall provide for the appropriate effectiveness and
for the protection of each of these barriers” (Author”s emphasis). It is moreover highly sigificant that Article 18
of the Convention on Nuclear Safety refers expressly to the concept of defence in depth, as if to remove any
doubt as to the scope which the relevant provisions of the Safety Code should already have had in this respect. It
will be remembered that at the time of the Chernobyl accident, the question was raised whether the USSR had a
duty, under international law, to inform, and whether this duty had been breached:  the conclusion, several
months later, in September 1986, of the Convention on Early Notification of a Nuclear Accident ended once and
for all any uncertainty on this point and confirmed, in our opinion, the existence of an opinio juris as to the
existence of such an obligation. On this point, see: Alexandre Kiss, “Activités scientifiques et techniques et
devoir d’information en droit international”, in Études offertes à C.A. Colliard, Droits et Libertés à la fin du
XXème siècle: influence des données économiques et technologiques, Paris, Pedone, 1984, pp. 273-288. The
author had already come to the conclusion (pp. 283-284) that there was an “obligation to inform in the event of
foreseeable damage to the environment of other States” (unofficial translation) in spite of the reluctance to
include such a principle in the Stockholm Declaration of 1972. (Author’s emphasis)

13. “Generality” does not mean unanimity (see: Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet, Droit
International Public, LGDJ, Paris, 5th Edition, 1994, p. 321, para. 215); however, the ICJ interpeted the term
as implying very widespread and representative participation, involving those States particularly concerned (the
North Sea Continental Shelf cases, ICJ, Rep. 1969, p. 43, para. 74); thus, on the basis of these criteria, it could
be argued that since the USSR did not consider it had to comply with such a practice, this would indicate that
the conditions required for the creation of a customary rule which could be invoked against any State, did not
exist.

14. Of course, general principles of law themselves reflect the existence of an opinio juris. As stated by
Alfred Verdross “Les principes généraux de droit dans le système des sources du droit international”, in
Mélanges Guggenheim, I.U.H.E.I., Genève, 1968, pp. 521-530, see p. 526: “The difference between the creation
of a principle of law and that of a customary rule lies therefore in the fact that in the latter case, the opinio
juris expresses itself in the constant practice of States, while in the former case, the principle of law is born at
the moment when it is expressly recognised by the States within or outside the General Assembly.” The
implementation of such principles can transform them into customary rules (ibid, p. 530); however, “they do not
disappear, but are hidden by customary rules with the same content” (Nguyen Quoc Dinh, Patrick Daillier,
Alain Pellet, op. cit. p. 345, para. 233). At the same time, there is sometimes an inversion of the process of
formation of a customary rule itself, the opinio juris then being considered as likely to precede State practice
(ibid, p. 324, para. 217). From this perspective, it has been acknowledged that through a process of
“consciousness preceding history”, soft law sometimes expresses an opinio juris “secreting” a customary rule
(René-Jean Dupuy, “Coutume sage et coutume sauvage”, in Mélanges offerts à Charles Rousseau, La
communauté internationale, Pédone, 1974, pp. 75-87, see p. 86): “The awareness of danger not only precedes
effective compliance with the rule but ends up by imposing it on the opinio necessitatis of the world. [...] The
rule begins to appear to be a general principle of law but, having regard to the specific field in which it
applies, that of protecting ecological balance, it becomes a specialised principle of law requiring compliance
with technological standards. It takes over a mission which wise practice cannot perform given its sumptuous
slowness;  it acts like a “wild” custom, with the same ardour, but in reaction against the barbarity of the
technological and industrial world; its wisdom is rooted in the science which denounced the risks involved, its
dynamism in the need to act quickly. It is a custom which is both learned and alerting” (Author’s emphasis).
This helps throw light on the scope of the nuclear safety Codes and Guides.
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safety Codes, that they “establish the objectives and basic requirements that must be met to ensure
adequate safety in the operation of nuclear power plants.”

Looked at in the context of rules of international law on environmental protection, and notably
the prevention of transfrontier pollution, this statement signifies, at the end of the day, that failure to
take account of these elementary rules and statements – the primary purpose of which is to avoid the
release of harmful and toxic levels of radioactivity into the atmosphere – can bring into play a State’s
international liability.

In fact, the sovereignty of States is subject to the limitations15 imposed by international law, in
particular as regards good neighbour rules.16 In particular, it is acknowledged that a State should not
use its territory, or allow it to be used, in such a way as to prejudice the rights of other States, or harm
them17, otherwise their international liability will be brought into play.18 Thus, it appears that the non-
binding nature of the Safety Codes – to consider only these instruments of soft law – is no longer as
absolute as those to whom they are addressed, notably States, would like to think.

Indeed, since these Codes contain minimum standards essential to ensure, through appropriate
safety rules, national and transnational protection of the environment by preventing the release of
harmful and prejudicial radioactivity, it is hard to understand how they could be totally bereft of any
binding effect. In fact, a distinction has to be made between the nature of the instrument and its content:
the former may be soft law, but the latter gives rise to an inevitable technological de facto obligation
akin to, and meeting true legal obligations such as those to which we have just referred in international
law. And it would not seem to us an exaggeration to say that the Chernobyl accident provides an
example of this, unfortunately a contrario – at least as far as the standard relating to the containment
barrier is concerned, to cite only this example.

                                                  
15. Decision of the Franco-Spanish Arbitration Tribunal in the case of the use of the waters of Lake Lanoux, (1958)

62 RGDIP, 99: “Territorial sovereignty applies in the manner of a presumption. It must bow to all international
obligations, but to them only” (unofficial translation). It should be emphasized that these are not only treaty
obligations but also those resulting from customary law and general principles; see on this point: Françoise
Duléry, “L’Affaire du Lac Lanoux”, (1958) 62 RGDIP, 487.

16. The Corfu Channel case, ICJ, Rep. 1949, Report 4, p. 22.

17. Ibid, which asserts the obligation, for all States, not to allow their territory to be used for measures contrary to
the rights of other States; and, previously, the Trail Smelter case, United States of America v. Canada, final
decision, 11 March 1941, which constitutes the beginning of international case law on transfrontier pollution,
and in which the arbitration tribunal stated: “As Professor Eagleton puts it (Responsibility of States in
International Law, 1928, p. 80): “A State owes at all times a duty to protect other States against injurious acts
by individuals from within its jurisdiction.” A great number of such general pronouncements by leading
authorities concerning the duty of a State to respect other States and their territory have been presented to the
Tribunal. [...] International decisions, in various matters [...] are based on the same general principle”. The
character of fundamental principle of international environmental law has been attached to this rule; see:
Alexandre Kiss, Droit International de l”Environnement, Pédone, Paris, 1989, p. 30.

18. Decision of the Franco-Spanish Arbitration Tribunal in the case of the use of the waters of Lake Lanoux, op.
cit., p. 110, where the Tribunal said that when exercising its powers, a State ran the risk of seeing its
international liability engaged if it did not act within the limits of its rights. Clearly, therefore, a fortiori, a
State will be liable if it did not act in such a way as to ensure that the use of its territory did not prejudice the
rights of other States, and its failure to assess the situation correctly will place it in contravention of the rules of
international law such as those relating to environmental protection. Can there be any doubt but that safety
standards have precisely this primary function to protect the environment against the harmful effects of
radioactivity?
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However, this does not necessarily mean that such rules do without any doubt apply to States,
since the existence of treaty provisions in this same field of nuclear safety gives pause for thought as to
the relationship between these two types of instrument which are different in nature and, subsequently,
in their objectives and scope.

One opinion is that “resort to a non-binding commitment may be analysed as a treaty
“substitute”: while States do agree to commit themselves, they do not wish to – or cannot – do so in a
formal or solemn manner, with all the consequences that implies – starting with the bringing into play
of their international liability in the event of non-compliance.”19 In other words, when States agree to
regulate a given subject matter by way of treaty rather than continuing to do so by means of soft law,
this change of instrument should normally lead to increased State commitment, since the State’s
international liability will henceforth be brought into play in the event of failure to fulfil a treaty
obligation.

But, it seems to us, no such increase in commitment has come about through the 1994
Convention on Nuclear Safety or the Joint Convention on the Safety of Spent Fuel Management and on
the Safety of Radioactive Waste Management, signed in Vienna in September 1997. Both describe
themselves, in their respective Preambles, as “incentive Conventions”20 and are drafted in the form of a
series of general statements relating to the main aspects of basic nuclear safety. The former Convention
clearly states, moreover, that it “entails a commitment to the application of fundamental safety
principles for nuclear installations rather than of detailed safety standards and that there are
internationally formulated safety guidelines which are updated from time to time and so can provide
guidance on contemporary means of achieving a high level of safety.”21 Such a statement calls for
some observations.

Generally considered as incentive instruments because they “create expectations”22, the safety
codes and guides (instruments of soft law) to which reference is tacitly made in the above-mentioned
provision are simply, here, indicative provisions. At the same time, the treaty mechanism loses its
attributes as a medium designed to formulate precise obligations in the international legal system to
become no more than a compendium of fundamental principles, while detailed – i.e. precise – rules are
excluded from the scope of the commitment undertaken: the Convention itself becomes soft law.23

This process is, admittedly, part of a clear contemporary trend in this area, in which
treaties, although retaining their legal status of hard law, are transformed into soft law by virtue of their

                                                  
19. Dominique Carreau, Droit International, Ed. Pédone, Paris, 1988, p. 186.

20. Convention on Nuclear Safety (17 June 1994), INFCIRC/449, 5 July 1994, Preamble, para. (vii); Joint
Convention on the Safety of Spent Fuel Management and on the Safety of Radio Waste Management
5 September 1997, Preamble, para. (x).

21. Convention on Nuclear Safety, op. cit., Preamble, para. (viii).

22. Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet, Droit International Public, p. 383, para. 259.

23. Ibid, p. 381, para. 258. The authors note that: “Treaties are mandatory as a source; but they may contain
uncertain rules, the application of which is left largely to the discretion of those concerned [...], whereas joint,
non-treaty, instruments may contain very detailed “rules”; such is the case, for example [...] of the guidelines
on the transfer of nuclear articles (“London Agreements”, 17 June 1975). All rules which are uncertain either
due to their content or to their inclusion in a source which does not create legal obligations (joint non-treaty
measures and international organisation recommendations) constitute together what is called soft law”.
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content24. Thus, the issue of soft law in a treaty context will not affect the binding legal force possessed
by all treaties (which can be described as their formal binding force). It concerns rather the provisions
for, and degree of the limitation of the exercise of State sovereign power. It concerns rather the material
binding force resulting from the content of treaty provisions. In other words, a rule of soft law in a
treaty is one which gives States greater freedom of action or greater powers, whereas treaty hard law
lays down strict rules as to State behaviour or the result to be achieved.25

It is therefore the nature, or more precisely the quality, of State commitment which is affected.
In the case of nuclear safety, signing a treaty appears therefore as a zero sum operation.

First of all, attention may be drawn to the superfluous nature26 of Article 4 of the Convention
on Nuclear Safety, and Article 18 of the Joint Convention on the Safety of Spent Fuel Management and
on the Safety of Radioactive Waste Management. Both of these Articles provide:

“Each Contracting Party shall take, within the framework of its national law, the
legislative, regulatory and administrative measures and other steps necessary for
implementing its obligations under this Convention.”

But it has been absolutely clear, since the birth of the League of Nations, that a State “which
has contracted valid international obligations is bound to make in its legislation such modifications
as may be necessary to ensure the fulfilment of the obligations undertaken.”27 Consequently, these
identical provisions simply state the existing law, since the obligation they describe “exists even in a
treaty’s silence”.28

In fact, though both Conventions maintain nuclear safety in the sphere of soft law, there was
nonetheless a need to mark the difference between relevant instruments which are not legally binding
and the consequences of the treaty approach which calls for obligations of action and means from
States. It is, moreover, with regard to the basic elements of the legislative and regulatory framework that
the most explicit requirements concerning the setting up of mechanisms to ensure safety are to be
found.29 For the rest, the wording used adopts the vaguest and most general language of legal

                                                  
24. Ryuichi Ida, “Formation des normes internationales dans un monde en mutation, Critique de la notion de soft

law”, in Mélanges Michel Virally, Le droit international au service de la paix, de la justice et du
développement, Pédone, Paris, 1991, pp. 333-340, see p. 335.

25. Ibid, p. 335 (unofficial translation).

26. An opinion shared, in his excellent analysis, by Mr. Pierre Ströhl, “La Convention sur la sûreté nucléaire”,
(1994) AFDI pp. 804-822, see pp. 811-812.

27. Exchange of Greek and Turkish populations, PCIJ, Advisory Opinion, 21 February 1925, Series B, No. 10,
p. 20;  subsequently, this same Court completed the rule, assserting that “it is a general accepted principle of
international law that in the relations between Powers who are contracting Parties to a treaty, the provisions of
municipal law cannot prevail over those of the treaty” (PCIJ, Advisory Opinion, 31 July 1930, Series B, No. 17,
p. 32). These two Opinions, taken together, mean that States are obliged to ensure that their domestic law
complies with their international commitments and that they may not invoke their domestic law in order to
avoid fulfilling such commitments. This, moreover, is the meaning of Article 27 of the Vienna Convention on
the Law of Treaties (1969) which provides: “No party may invoke the provisions of its internal law as
justification for its failure to perform a treaty”.

28. Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet, Droit International Public, p. 230, para. 152.

29. Articles 7 and 8 of the Convention on Nuclear Safety; Articles 19 and 20 of the Joint Convention on the Safety
of Spent Fuel Management and on the Safety of Radioactive Waste Management.
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uncertainty: necessary or appropriate steps; adequate financial resources; a sufficient number of
qualified staff, without any indication as to what criteria or models are to serve as a reference to
determine what is appropriate, adequate or sufficient. Thus, inevitably, the shadow of the safety codes
and guides once again looms over the practical content of the obligations contracted by States, even
though the latter deliberately avoided any express reference to these instruments. One soft law gives rise
to another, as in a perpetual motion imposed, despite itself, by the evasiveness of Governments.

At the end of the day, in the case of both the Conventions and the safety codes and guides, the
effective scope of these regulatory instruments and of their content and the meaning of their provisions,
are governed by the obligations incumbent in any event on States by virtue of the above-mentioned rules
of general international law and indeed of its particular body of law relating to environmental
protection, or else of rules protecting persons and property. In this respect, the general principle of law
– sic utere tuo ut alienum non laedas – according to which land must not be used in such a way as to
inflict damage on neighbouring States, is considered as having been confirmed by the development of
international environmental law and the law on industrial accidents with transfrontier consequences. In
particular, since Principle 21 was adopted by the Stockholm Conference30, States cannot ignore the fact
that they have a duty not to harm human health or the environment beyond their national jurisdiction.31

Civil nuclear activities, the benefits of which are destined for both the international community
and national societies, are inscribed and operate within a social and legal context shaped by axiological
considerations translated into rules and norms. That is why, despite the fact that nuclear laws and
treaties often represent derogations from the ordinary law, they are not implemented in isolation or in a
vacuum but must produce their effects in compliance with other rules of law which, moreover, remain
applicable.

                                                  
30. Declaration of 16 June 1972, of the United Nations Conference on the Human Environment, in Claude-Albert

Colliard and Aleth Manin, Droit International et Histoire Diplomatique, Tome 1: textes généraux 1971-1973,
Publications de la Sorbonne/Librairie Soliec, Paris, 1975, see pp. 181-186. Principle 21 is drafted as follows:
“States have, in accordance with the Charter of the United Nations and the principles of international law, the
sovereign right to exploit their own resources pursuant to their own environmental policies, and the
responsibility to ensure that activities within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits of national jurisdiction”. (Author’s emphasis). As
to the scope of this Principle, A. Kiss (op. cit., pp. 81-82) writes:  “Principle 21 of the Stockholm Declaration, a
text which is not binding in law, is today generally recognised as having become a rule of international
customary law. Indeed, it has been reasserted a number of times in Declarations of the United Nations itself
[...], and of other international institutions [...]. Its wording is also used in the Convention on the Law of the
Sea [Article 194(2)] and in Article 20 of the ‘Agreement on the Conservation of Nature and Natural
Resources’, signed on 9 July 1985 by six South-East Asian States.  The Geneva Convention of 13 November
1979 on Long-Range Transboundary Air Pollution sets out Principle 21 of the Stockholm Conference,
describing it as an expression of ‘common conviction’.” It may thus be said that both the elements required to
constitute international custom are present, on the one hand the repetition of assertions and international
practice to which they correspond on the whole, and on the other hand, this “common conviction” expressed on
very many occasions, which constitutes the psychological element, the opinio juris.

31. Louise de La Fayette, “International Environmental Law and the Problem of Nuclear Safety”, (1993) Journal of
Environmental Law, Vol. 5, No. 1, pp. 33-69, see p. 39. The author argues, to all intents and purposes, in the
same way as Kiss: “Since Principle 21, the “no harm” principle was adopted at the Stockholm Conference in
1972, its message has been repeated in scores of treaties, codes of conducts, decisions, directives and
guidelines, in both “hard” and “soft” law instruments. Having recently concluded a number of substantial
multilateral conventions on environmental protection, and having commenced negotiations on a fair number of
others, states cannot but be aware that they have a duty not to cause harm to human health and the
environment beyond the limits of their national jurisdiction.”
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This being so, States do not always enjoy the freedom of action they think they do in
exercising their sovereignty, a sovereignty which is constrained by the limits imposed upon it by
international law. From this same viewpoint, the issues relating to nuclear third party liability also
deserve attention.

II. Nuclear third party liability: a little-known complement to safety

A similar provision in the two safety Conventions concerns the responsibility of the nuclear
operator32, thus establishing a link between safety and responsibility. Once again, however, the wording
of the obligation of the State is vague, seeming to allow the latter complete discretion as to how it
should be fulfilled. But it seems to us that the content of this obligation must inevitably relate to the
need to introduce special legislation on the objective nuclear third party liability of the licence holder,
imposing on him an obligation of result and not simply of means. Otherwise, we fail to see how the
Treaty provision that primary responsibility for safety must lie with the licence holder, can be satisfied,
especially if account is taken of the fact that the major objective of the Treaty process is “to achieve and
maintain a high level of nuclear safety worldwide.”33

Moreover, there would be no point in such a provision had there not in fact been major
discrepancies in this respect between different countries with a nuclear power programme, especially
within Europe. Indeed, until very recently, many countries in Central and Eastern Europe, had not – and
some still have not – adopted legislation in the field of nuclear third party liability. Yet the Chernobyl
accident clearly showed that the mechanisms of the ordinary law are not able to cope with the
compensation and reparation of the damage caused to persons and property by a nuclear accident.34

This link between safety and an appropriate nuclear third party liability system has been
confirmed in law by means, paradoxically, of a challenge in the courts to the Canadian Act on Nuclear
Civil Liability. In this case, an Ontario environmentalist group, Energy Probe, challenged the
constitutionality of the Act on the basis, notably, of Article 7 of the Canadian Charter of Rights and
Freedoms which enshrines the right to security of the person.35 The plaintiffs argued, in particular, that

                                                  
32. Article 9 of the Convention on Nuclear Safety provides: “Each Contracting Party shall ensure that prime

responsibility for the safety of a nuclear installation rests with the holder of the relevant licence and shall take
the appropriate steps to ensure that each such licence holder meets its responsibility”; and Article 21 of the
Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste Management
uses the same drafting with appropriate amendments: “Each Contracting Party shall ensure that prime
responsibility for the safety of spent fuel or radioactive waste management rests with the holder of the relevant
licence and shall take the appropriate steps to ensure that each such licence holder meets its responsibilit.y.” It
should be noted that the “prime responsibility of the operator” envisaged here corresponds to the concept of
“responsibility” and “liability” which remains in other respects one of the operator”s primary duties. This
distinction does not affect however the analysis which we propose to do of all duties which fall on both the
State and the operator in respect of liability of any description.

33. Article 1 (i) of each of the Conventions.

34. Soupataeva Olga, “Nuclear Liability Law in Russia”, Nuclear Inter Jura “97. The author writes: “The
experience in the elimination of consequences of the Chernobyl catastrophe has clearly proved that nuclear
damage of a tremendous scale cannot be compensated for within the framework of traditional standards of civil
law, which were designed to compensate for usual risks.”

35. Article 7 of the Charter of Rights and Freedoms provides: “Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except in accordance with the principles of fundamental
justice.”
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the personal safety of members of the public was being endangered due to the level of care imposed:
they claimed that the ceiling on liability introduced by the Nuclear Civil Liability Act reduced the
nuclear operator’s incentive to ensure safety, so that nuclear reactors would be operated less safely, thus
increasing the risk for the public of a nuclear accident.36

The judgment handed down, which rejected this argument, reviewed a number of factors, some
of which deserve more particular attention here.

The Court first looked at the practices of the regulatory body – the Atomic Energy Control
Board (AECB) – noting that the Board delegated on a permanent basis to resident scientists and
engineers on-site at nuclear power stations the task of providing continuous surveillance throughout the
life-cycle of the plant. The AECB also has a team of experts working in the field of quality assurance.37

Both these control mechanisms operated by the regulatory body meet requirements laid down in the
IAEA Codes for nuclear power plant safety. The Code on operation indeed provides: The operational
safety of a nuclear power plant shall be subject to surveillance by a regulatory body independent of
the operating organization.38

Similarly, the safety Code dealing with Governmental Organization specifies that “regulatory
inspections shall be performed in all the areas of regulatory responsibility”, in particular to ensure
“the effective implementation of the quality assurance programmes” and, where relevant, to assess and
approve changes.39

The Court then addressed the regulatory process, drawing attention to three technological
obligations required by the Board of licence holders, namely shutdown systems, an emergency core
cooling system, and containment.40 These rules are, once again, to be found in an IAEA Code, the one
dealing with nuclear power plant design.41 The judgment points out that important safety issues are
identified during the licensing procedure, and that licences are only granted once these have been
resolved.42 It also notes that fundamental rules regulate the safe operation of a reactor, with the AECB
requiring, in addition, an operator training programme approved by it and including exams administered
under its control.43 The Court also took account of the safety inspections carried out by resident
inspectors from the regulatory body, the quality assurance constituting an integral part of an
installation’s safety, the conditions in which equipment is maintained and checked, the requirements
imposed on the licence holder to report all incidents and operating data, and the annual review by the
Board’s staff of a nuclear power plant’s safety performance.44

                                                  
36. Energy Probe et al. v. Attorney General of Canada (1994) 17 O.R. (3d) 717, Ontario Court (General Division),

Blenus Wright J., pp. 731-732.

37. Ibid, p. 735.

38. Code on the Safety of Nuclear Power Plants: Operation, op. cit., para. 202.

39. Code on the Safety of Nuclear Power Plants: Governmental Organization, op. cit., para. 106 (3) and (4).

40. Energy Probe v. Canada, op. cit., p. 736.

41. Code on the Safety of Nuclear Power Plants: Design, op. cit., Chapters 5, 7 and 9.

42. Energy Probe v. Canada, op. cit., p. 737.

43. Ibid.

44. Ibid, pp. 737-739.
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Starting from the hypothesis that a ceiling on the operator’s financial liability would be likely
to reduce the level of safety45, the Court, by a detailed examination of the regulatory process, arrived at
the contrary conclusion, finding that the relevant safety mechanisms led to an adequate level of operator
liability, notwithstanding the financial provisions in question.

In fact, it is the channelling of liability to the operator which appears as the keystone of
reliable safety. And this channelling is twofold: primary technology responsibility of the operator for
safety, in accordance with the meaning of the express requirement of the two Conventions in this field;
and third party legal liability, which is both exclusive and objective, of the operator, obliging him to
compensate all prejudice caused by failure on his part leading to an accident.

It thus becomes very difficult for States to try to separate their obligation to introduce the
regulatory mechanisms to induce licence holders to ensure the required level of safety in their nuclear
installations from their parallel obligation to adopt special legislation on nuclear third party liability.
For, to quote a highly relevant passage, “Sanctioning the person liable helps: to compensate, as far as is
possible, for the shortcomings of the safety system; to constitute, at the same time, a means of
promoting the effectiveness of this system. There is obviously a close link between compensation and
prevention”, the former “by its dissuasive nature” helping to make firms “pay closer attention to safety
and the prevention of accidents.”46

The corollary of reliable safety, an adequate nuclear third party liability regime, is also
necessary as an essential component of the legal system within which the State and the law fulfil their
function of regulators of social behaviour.47 This is an inevitable consequence of the nature of the
technological risk generated by civil nuclear activities, and the performance of their legislative and
regulatory obligations by the public authorities of the democratic countries has made it possible to build
up a body of law meeting these twin necessities of safety and liability. Thus, the victims of accidents
such as those of Three Mile Island, Goiania and Forbach were able to claim compensation through the
courts for the prejudice suffered and also, in the latter two cases, the punishment of those whose
negligence had caused the damage.48 The accident at Chernobyl, on the other hand, required the ex post
                                                  
45. Ibid, pp. 732-733.  Judge Wright held: “As a general proposition it may be that less liability results in less

incentives for safety. But, that proposition depends on the activity involved and the surrounding circumstances.
[...] In the case of nuclear plants, consideration must be given to the incentives of operators and the role of the
regulator in the safe operation of nuclear reactors. [...] Of prime importance is the role of the AECB in
regulating safe operation.”

46. Marie-Claude Boehler, “Reflections on Liability and Radiological or Nuclear Accidents: the Accidents at
Goiania, Forbach, Three Mile Island and Chernobyl”, Nuclear Law Bulletin No. 59 (June 1997), pp. 13-26, see
p. 13.

47. Georges Burdeau, L’État, Seuil, Paris, 1970. The author develops the theme “The State as a regulator of order
and movement” and notes (pp. 110-111) in this connection:  “[...] the State is the only power capable of
regulating competition among the different levels of authority.  If these were allowed to struggle against each
other without any constraint, this would destroy society, and the same result would be achieved if one of them
succeeded in reducing the others to silence since society would then languish in deadly immobility”. [Unofficial
translation] Paul Amselek, “Le droit, technique de direction publique des conduites humaines.” 1989-10,
Droits, pp. 7-10 writes (p. 10): “What characterises and distinguishes legal rules from other types of ethical
rules, is the particularity of their vocation as instruments: legal rules are tools for the public administration of
human conduct, tools of command or public governance. For man is a social animal living in peoples or
communities which, thus, require co-ordination, i.e. a synchronised regulation of individual actions, a tuning
of communal life. Everywhere, history shows the existence of procedures designed to satisfy this need, notably
in the form of the establishment of public powers or authorities...” [unofficial translation].

48. Marie-Claude Boehler, op. cit.
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facto adoption of special legislation to compensate the victims, and this meant that the process was
affected by political rather than legal considerations.49

However, the particular function of the Rule of law is to protect citizens against political
whims by making those in power also subject to the ordinary law50 so as to protect citizens from the
arbitrary or an abuse of power on the part of State authorities of whatever level:

“Indeed, the Rule of law concept is the translation in legal terms of the idea of the
ethical primacy of the individual vis-à-vis authority: the State is only legitimate
inasmuch as it helps individuals achieve fulfilment. In other words, the Rule of law is
the form given to the law by modern individualistic and liberal societies. It represents
the retreat of the State vis-à-vis human rights, now perceived as effective legal
categories.”51

From this standpoint, the existence of appropriate nuclear third party liability legislation also
meets the requirements inherent in any democracy regarding the respect of individual rights as stated in
both the domestic and international legal systems. That is why a link may be established between
liability, care in the sphere of safety and the right to security. In this respect, it is noteworthy that the
Canadian judge in the above-mentioned Energy Probe case did not deny the existence of this three-sided
relationship: he simply verified the claim of the plaintiffs on the basis of an analysis of the regulatory
and effective conditions of safety. Indeed, the very fact of conducting this analysis confirms the
relevance of the technical and legal triangle as a foundation of nuclear law.

Transposed to the European legal context arising from the human dimension of the Conference
on Security and Co-operation in Europe – CSCE – with the central role given by the Charter of Paris to
the trilogy “Human Rights, Democracy and Rule of Law”52 – the triad “liability, safety, security” in the
nuclear field is thus also inscribed within a regional sphere engaged in the construction of a legal order
based, in both its internal and external aspects, on shared values used to shape laws and regulations.

It therefore seems to us that States cannot avoid adopting legal instruments meeting the
guarantees sought by citizens through international undertakings which, even though contained in
instruments of soft law53, nevertheless call for implementation in good faith.54 And with this in view, the

                                                  
49. Ibid., pp. 25-28.

50. Olivier Beaud, “Ouverture: L’honneur perdu de l’État”, (1992-15) Droits, 3-10. The author states (p. 9): “In its
most widely accepted version, the theory of the Rule of law implies a limitation on the State through rules of
law, and consequently a self-limitation by the State when it creates such rules” [unofficial translation].

51. Ibid., pp. 7-8.

52. Charter of Paris for a New Europe (1990) 21 November 1990, in Emmanuel Decaux, Sécurité et coopération en
Europe, La Documentation Française, Paris, 1992, pp. 285-294. The part of the Charter of Paris relevant to our
argument reads as follows: “Human rights and fundamental freedoms are the birthright of all human beings,
are inalienable and are guaranteed by law. Their protection and promotion is the first responsibility of
government. [...] Democratic government is based on the will of the people [...]. Democracy has as its
foundation respect for the human person and the Rule of law”.

53. This applies to the Charter of Paris.

54. Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet, Droit International Public, p. 383, para. 259: “Though not
bound by their provisions, States are bound by the principle of good faith; failure to comply with them does
not, ipso facto, give rise to liability but a non-treaty agreement has given rise to expectations which may allow
the partner(s) concerned to invoke the principle of estoppel” [unofficial translation].
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introduction of reliable and appropriate rules on nuclear safety and liability helps fulfil the undertaking
to protect citizens and their rights within the State. In other words, for the countries of Central and
Eastern Europe, it constitutes a capital element in the process of transition towards democracy,
understood not only through the mechanism of free elections but in its full and entire meaning,
incorporating the Rule of law and individual rights.

The question remains whether the States concerned, and their constituent bodies, can take as
long as they like to introduce the relevant legislative and regulatory measures. It is true that the Joint
Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste
Management recognises, in its Preamble, the special situation “of States with economies in transition”55,
but that does not mean that such economic considerations can justify any delay in introducing legal
provisions on nuclear third party liability. In this respect, it should be remembered that the rule of good
faith in international relations concerns the State in all its institutions, including in particular the
legislative authority, which must act with due diligence in this field. For, more than ten years after the
Chernobyl accident, and nearly nine after the fall of the Berlin Wall, it is difficult to understand why
such legislation has not yet been brought completely into line with that of the countries of Western
Europe and with the Paris and Vienna Conventions, at least as far as the objective liability of the
operator is concerned, and its channelling – whether legal or economic – exclusively to it.

For, through specific legislative and treaty provisions in the field of nuclear third party
liability, an opinio juris sive necessitatis has been expressed in its precise meaning of a social need
shared by all components of the international community56; and the accession of nearly all the countries
of Eastern Europe to the 1963 Vienna Convention confirms this general conviction of the existence of
fundamental international rules of law or principles in the field of nuclear third party liability, calling
for an alignment of basic national provisions in this respect.

Thus, the continuing failure of a State as important as the Russian Federation to bring its
legislation properly into line with this legal approach which is now confirmed as regards the main
features of a suitable regime of nuclear third party liability, cannot affect the existence of such an
opinio juris, inasmuch as the Declaration issued following the Moscow Summit of 1996 on nuclear
safety and security recognises, with regard to nuclear liability, that “The essential principles in this
area are the exclusive and strict liability of the operator of the nuclear installation and ensuring
needed financial security for adequate compensation.” The same Declaration affirms: It is essential
that countries with nuclear installation that have not yet done so establish an effective regime for
liability for nuclear damage corresponding to these principles.57

Having regard to such an opinio juris relating to the international principles which should
regulate nuclear third party liability and the general practice related thereto, it may be said there has
been a possible crystallization of a customary rule and, consequently, an obligation under international
law may be postulated to comply with this set of rules constituting the basic requirements of an
appropriate legal system of nuclear third party liability. Once again, this means that States which have
not yet adopted special legislation in this respect are less free to delay doing so than they might be led to

                                                  
55. Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste

Management, op. cit., Preamble, para. (x).

56. Dominique Carreau, op. cit., pp. 245-246.

57. Extracts from the report on the Seminar on Nuclear Liability and Insurance Issues in Russia, NEA Newsletter,
Spring 1997, Vol. 15 n°1, pp.18-21.
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think by their treaty commitments alone, since in the relations between international and domestic law,
the obligation to bring the latter into line with the former concerns the whole range of the international
normative spectrum.58

In other words, the introduction of a nuclear third party liability regime based on the exclusive
channelling of objective liability to the operator and including a suitable financial mechanism for the
compensation of damage is based on a triad of international obligations: those linking responsibility to
reliable safety; those resulting from the Rule of law and its corollary, the primacy of the law by virtue of
which governments have to take heed of individual rights such that, in the case which concerns us,
citizens have a right to the security of their person and to a healthy environment59; and lastly, those
resulting from international custom as seen in the combination of an opinio juris with a widely
confirmed practice in the field of nuclear third party liability.

Conclusion

The Convention on Nuclear Safety has been described as being pragmatic (convention “du
possible”60) having regard, in particular, to the complex structure of different types of expertise which
have to be brought together to control the radioactive risk, to the diversity of the technical and scientific
branches involved at national level and to the risks inherent in the “residual uncertainties of knowledge”
thus restricting “the modes of action of the law” to statements of principles and objectives of safety,
global resources and criteria, and also “essential specifications of the system”.61

However, the “possible” is also the extent to which States really want to bind themselves by
treaty. From this standpoint, the problem raised by the texts of the two safety Conventions lies not so
much in the fact that they only lay down general rules, but has more to do with the dissolution of State
obligations in the astonishing concept of “incentive Convention”. And the main question which then
arises is whether the State can be held liable if it fails to act in accordance with the treaty’s provisions.
Admittedly, each of the Conventions includes a provision on procedures and arrangements for the
“resolution of disagreements”62 concerning its interpretation or application. However, the wording used
seems to rule out any genuine calling into question of the international liability of the State which has

                                                  
58. The need to apply international custom in internal law is no longer open to doubt, and “the traditional rule of

Anglo-Saxon origin, international law is part of the law of the land, is universally accepted”, Nguyen Quoc
Dinh, Patrick Daillier, Alain Pellet, Droit International Public, p. 337, para. 226. Furthermore, according to the
objectivist theory that international law takes precedence over internal law, “any rule between societies takes
precedence over any internal rule in contradiction with it, amending or repealing it ipso facto” Georges Scelle
quoted by Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet, Droit International Public, p. 96, para. 49.

59. Stockholm Declaration, 1972, op. cit., Principle 1: “Man has the fundamental right to freedom, equality and
adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being...”.

60. Pierre Strohl, op. cit., p. 810.

61. Ibid., p. 807.

62. Article 29 of the Convention on Nuclear Safety and Article 38 of the Joint Convention on the Safety of Spent
Fuel Management and on the Safety of Radioactive Waste Management. These provisions both stipulate: “In the
event of a disagreement between two or more Contracting Parties concerning the interpretation or application
of this Convention, the Contracting Parties shall consult within the framework of a meeting of the Contracting
Parties with a view to resolving the disagreement”. Article 38 of the Joint Convention continues: “In the event
that the consultations prove unproductive, recourse can be made to the mediation, conciliation and arbitration
mechanisms provided for in international law, including the rules and practices prevailing within the IAEA”.
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failed to act. Moreover, how can such failure be established? What criteria or models can be used as a
yardstick when it is the State which remains the judge of what is desirable and how it should be carried
out.

It is, naturally, essential that the operator or licence holder be subject to a regime of objective
and exclusive liability. It is just as vital for a State to know that its international liability can be invoked
for breach of a rule of international law or negligence in actually implementing this regime, or doing so
effectively. In this respect, the indulgence shown to the USSR by the countries of Western Europe
directly affected by the Chernobyl accident is certainly not a model to be followed. Indeed it may be
wondered, given the Russian Federation’s persistent delay in adopting legislation on nuclear third party
liability and on safety, whether such indulgence has not in fact been counterproductive.

It is not enough for the countries of Western Europe or, more broadly, the OECD financially
and technically to help improve safety levels and procedures in the nuclear power plants of the various
countries of Central and Eastern Europe. The full weight of their contribution has also to be used to
obtain, in return, the adoption of relevant laws and regulations, not at all to interfere in the internal
affairs of other countries but because all the States in question have agreed to construct a European
community based on the Rule of law and the respect of its citizens.




