NUCLIAIR LAV

Bulletin

SUPPLEMENT TO NO.37

BELGIUM

ACT OF 22ND JULY 1985 ON THIRD PARTY
LIABILITY IN THE FIELD OF NUCLEAR ENERGY

June 1986







Belgium

ACT OF 22ND JULY 1985
ON THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY*

{of 31st August 1985)

Part I : APPLICATION OF THE PARIS CONVENTION AND THE BRUSSELS SUPPLEMENTARY
CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY
CHAPTER I
General provisions
Section 1

a)

b)

c)

d)

For the purposes of this Act:

the "Paris Convention® shall denote the Convention on Third Party
Liability in the Fleld of Nuclear Energy, signed in Paris on 29th July
1960, and the Additional Protocol thereto signed 1in Paris on 28th
January 1964, which were approved by the Act of 1st August 1966, as
well as the Protocol to amend that Convention, signed in Paris on 16th
November 1982;

the "Supplementary Convention® shall denote the Supplementary Conven-
tion to the Paris Convention, signed in Brussels on 31st January 1963,
and the Additional Protocol thereto signed in Paris on 28th January
1964, which were approved by the Act of 1st August 1966, as well as the
Protocol to amend that Convention, signed in Paris on 16th November
1982;

the "Minister® shall denote the Minister whose responsibiiities include
nuclear insurance matters;

"nuclear 1incident®, "nuclear installation”, "nuclear fuel®, "radio-
active products or waste™ and "nuclear substances®™ shall have the
meanings set out in Article 1 of the Paris Convention.

* Unofficlal translation by the Secretariat.



e) "nuclear 1installation® shall have the meaning set out in Article 1 of
the Paris Convention, iIncluding any installation for the disposal of
nuclear substances for the pre-closure phase, it being understood that
each unit shall constitute one nuclear installation within the meaning
of this Act.

Section 2

1. The provisions of Part I shall apply to damage resulting from a nuclear
incident for which the operator of a nuclear installation located in Belgian
territory s 1iable, provided the incident occurs in the territory of a
Contracting State or a non-centracting State or on or over the high seas, and
that the damage has been suffered in the territory of a Contracting State or
on or over the high seas on board a ship or aircraft registered in the terri-
tory of a Contracting State, or on or over the high seas by a national of a
Contracting State 1n accordance with Article 2(a)(11)(3) of Supplementary
Convention.

2. By Order made in the Council of Ministers the King may direct that Part .
I of this Act shall apply to damage resulting from a nuclear incident within

the meaning of subsection 1 and suffered by the national of a Contracting
State in the territory of a non-Contracting State.

3. For the purposes of this Section, territorial waters shall be deemed to
form part of the national territory.

CHAPTER II

The nuclear installation and the operator

Section 3

For the purposes of this Act an operator shall be any person who has in
his possession or uses, In a nuclear installation, nuclear fuel, radicactive

products or waste, or who takes charge of nuclear substances intended for his .
installation.

The operator shall remain l1iable until final closure of the nuclear
installatton.

By Order made in the Council of Ministers the King may, taking into
account criteria he has determined, set the date by which each nuclear instal-
lation may be deemed to be closed.



Section 4

For the purposes of this Act, the King may treat as a single nuclear
installation:

i) two or more nuclear finstallations run by one operator and located on
the same site, together with any other premises on that site where
radioactive material 1s stored; however, in such a case, the sum of the
insurance to be taken out by the operator shall be the sum of the
amounts for each installation taken separately;

11) one or more non-nuclear finstallations which are operated jointly for a
common purpose with a nuclear installation located on the same site.

fie may, in such cases, fix spectal conditions t{o be met by the opera-
tor, in particular with respect to insurance or other financial security.

® CHAPTER III
Third party 1ability

Section 5

The operataor of a nuclear installation shall be l1iable for damage caused
by a nuclear incident in accordance with the previsions of the Paris Conven-
tion, of the Supplementary Convention and of this Act.

He shall be 1lable for damage caused by a nuclear incident, even if such
incident 1s directly due to a grave natural disaster of an exceptional nature.

He shall not be 11able for damage caused by a nuclear incident if such
incident 1s directly due to an act of armed conflict, hostilities, civil war
or Insurrection.

@section 6

The operator of a nuclear installation:

1) shall not be 1iable for damage to the nuclear installation itself or to
any other nuclear 1installation located on the site, including those
under construction, or for damage to any property on the site which is
beilng or is to be used in connectton with any such installation;

11) shall be 11able for damage to the means of transport upon which the nu-
clear substances were at the time of the nuclear incident, if he is
1table for damage caused during transport in the cases provided for in
Article 4 of the Paris Convention.

The payment of compensation for such damage shall not reduce the
1iability of the operator for other damage so as to bring it below the
amount prescribed in Section 7(1) of this Act.




Section 1

The maximum 1iability of the operator for damage caused by a single
nuclear Incident shall be B. Frs. 4,000 million.

By order made in the Council of Ministers, the King may increase eor
reduce this figure, so as to keep iis value constant, or having regard to the
capacity and nature of the nuclear finstallation, the amounts of materials
being transported or any other circumstance which may affect 1ts wvalue,
provided 1t does not fall below the minimum amount specified in Article 7{b)
of the Paris Convention.

CHAPTER IV

Cover for third party 11ability and recognition of the operator

Section 8

The operator of a nuclear installation shall be required, In accordance
with Article 10(a) and (b) of the Paris Conventlon, to take out and maintain
insurance or other financial security deemed appropriate by the Minister to
cover his 1iability up to the amount fixed by or pursuant to Section 7 of this
Act. He shall be required to renew such insurance or other Financial security
within sixty days following an incident.

The Mipister 1s the public authority competent to receive the notice in
writing prescribed by Article 10(b) of the Paris Convention.

The sums provided as insurance, reinsurance or other financial security

may be drawn upon only for compensation for damage caused by a nuclear
incident.

Section 9

Without prejudice to the application of the law and regulations relating{)

to protection of the public and workers against the hazards of tonizing radta-
tion, no operator of a nuclear installation may keep or use any nuclear fuel,
radioactive products or waste or take charge of nuclear substances intended
for such nuclear installation unless he has been recognised beforehand as an
operator in accordance with this Act and the rules laid down by the King.

Section 10
The operator shall be recognised as such by the King, upon supplying
proof that, for the purpose of covering his 11ability, he has taken out insur-

ance or financlal security 1n accordance with Section 8.

The decree granting recognition may do so for a 1imited period.



Any decree refusing or withdrawing recognition shall state the grounds
therefor.

Any decree granting, refusing or withdrawing recognition shall be com-
municated to the operator by the Minister or his representative. An extract
shall be published in the Belgian Official Gazette within three months of
notification.

In the event of recognition being withdrawn, the operator shall remain
bound by the requirements of Section 8 so long as his 1iability continues.

Section 1

The Minister may at any time request the operator to provide evidence
.that he 1s complying with the requirements of Section 8.

Section 12

The State shall be 11able 1n accordance with this Act for the nuclear
installations operated by it.

The obligation to take out insurance under Section 8 shall not apply to
the State as operator.

Decisions by the State to operate nuclear IJnstallations shall be
mentioned in the Belgian Officlial Gazette.

Section 13

The Minister shall establish a register setting out the recognitions
granted pursuant to Section 10. The register shall comprise in particular a
map showing the location and boundaries of the site of each nuclear installa-
tion and, where appropriate, the boundaries of sfites where several nuclear
Installations are located.

Every operator shall be required to inform the Minister of any modifica-
tions affecting the 1nstallations or their sites.

Third parties shall not be deemed to have notice of the boundaries of a
nuclear installation unless such boundaries appear 1in the aforementioned
register. This register shall be made available to the public in a locality
designated by the Minister and in the administration of the communes on whose
territory such installations are located.

The 11st of recognised operators shall be published each year in the
Belgian Official Gazette.

This Section shall also apply to any nuclear installation operated by
the State.




CHAPTER V

Transpert of nuclear substances

Section 14

Without prejudice to the application of the law and reguiations concern-
ing protection of the public and workers against the hazards of ‘Yonizing
radiation:

1) the operator of a nuclear installatien shall be l1able, in accordance
with Article 4 of the Paris Convention, for the transport of nuclear
substances including storage during transport;

1) subject to the agreement of the operator and the Minister, the operator
may be replaced by the carrier for purposes of 1lability for damage
caused by a nuclear 1incident occurring outside the 1installation
provided the conditions in Section 8 are fulfilled.

In this case, the carrier shall, for nuclear Incidents occurring during
the transport of nuclear substances, be regarded as the operator of a nuclear
installation located within Belgian territory.

Section 15

Any carrier of nuclear substances must be in possession of a certificate
¥ssued by or on behalf of the insurer or other financial guarantor stating that
he satisfles the requirements of Section 8. The certificate must comply with
Article 4(c) of the Paris Convention.

The Xing shall prescribe the arrangements for implementing this Section,

Section 16

In accordance with Article 7(e) of the Paris Convention and without
prejudice to the application of Article 7(f) thereof, the transit of nuclear
substances through Belgilan territory shall be subject to the foreign operator
assuming the same obligations as the operator of a nuclear Iinstallation
located in Belglan territory.

CHAPTER VI

Compensation for damage

Section 17

In accordance with Article 7(a) of the Paris Convention, total compensa-
tion payable by the operator for damage caused by a nuclear incident shall not
exceed the maximum amount fixed by or pursuant to Section 7 of this Act.




Section 18

If damage gives rise to 1iability of more than one operator in accor-
dance with this Act, the 1lability of these operators shall be joint and
several.

Where such 11ability arises as a result of damage caused by a nuclear
incident involving nuclear substances in the course of carriage in one and the
same means of transport, or, in the case of storage 4incidental to the
carriage, in one and the same nuclear installation, the maximum amount for
which such operators shall be l1table shall be the highest amount established
with respect to any of them pursuant to Section 7 of this Act.

In no case shall any one operator be required, in respect of a nuclear
incident, to pay more than the amount established with respect to him pursuant
to Section 7 of this Act or to this Section.

. Section 19

Where the Supplementary Convention applies, 1f the damage caused by a
nuclear 1incident exceeds the amount fixed 1Iin accordance with Section 7,
compensation in excess of that amount shall be paid cut of public funds allo-
cated for a purpose ather than that of covering the operator's liability 1in
accordance with Article 3(b)(11) and (111) and (3)(f) of the Supplementary
Convention.

Where Section 18 of this Act applies, and in accordance with Article
4(b) of the Supplementary Convention, the total amount of the public funds
made available pursuant to subsection 1 shall not exceed the difference
between the highest amount established by Article 3(b)(111) of the
Supplementary Convention and the sum of the amounts established with respect
to the operators l1iable.

The amounts may be converted into national currency by Royal Decree.

Section 20

Where total compensation does not exceed the funds available for this
purpose under or pursuant to the Paris Convention, the Supplementary Conven-
tion and Sections 17 and 19 of this Act, compensation shal} be awarded in
accordance with the ordinary law.

Where total compensation exceeds or s Tikely to exceed the funds
referred to in the previous subsection, the King shall determine criteria for
the fair apportionment of the compensation.

Section 21

Beneficiaries under schemes for sickness and disability iasurance or
for compensation for 1industrial accidents and occupational diseases shall
remain subject to the legislation governing such schemes even in the event of
a nuclear incident.




Insofar as compensation for damage caused by a nuclear incident 1s not
pald under Schemes mentioned in the previous subsection, and provided such
beneficiaries are entitled to institute proceedings under the ordinary law
against the person Jiable, they may claim compensation Ffor damage in
accordance with this Act.

The persons or organtsations which, under the Schemes referred to in
subsection 1 of this Section, have pald out benefits to the victims of a nu-
clear Incident or to claimants to the victims' rights, shall, subject tc the
1imits referred to in Sections 17 and 19, be entitled to exercise their rights
of action under such schemes against the operator, his insurer, any other
financial guarantor or the State.

Section 22

Without prejudice to the provisions of Section 19, the State shall pay
compensation for damage not covered by insurance or financial security up to a
maximum amount of the operator's 13ability.

In this case, the State shall, up to the amount it has paid, acquire by
subrogation all the rights and actions of the victims.

Section 23

1. Action for compensation against the operator under this Act must, on
pain of forfeiture, be brought within ten years from the date of the incident.

In the case of damage caused by a nuclear incident involving nuclear
fuel or radioactive products or waste which, at the time of the incident, were
stolen, lost, jettisoned or abandoned and had not been recovered, rights of
action for compensation not exercised within ten years after the incident
shall also be forfeited. However, no action may be brought more than twenty
years after the date on which the nuclear fuel or radloactive products or
waste were stolen, lost, jettisoned or abandoned.

2. If a nuclear fincident has caused damage 1in Belgium for which the
operator s 1lable in accordance with Section 5 of this Act and If such damage
was noted only after the rights of compensation which may be exercised against
the operator have been extinguished pursuant to subsection 1 of this Section,
but within the pertod of thirty years running from the date of the nuclear
incident, the State shall pay compensation for the damage.

a. The right to claim compensation shall in any event be forfeited three
years after the time when the injured party becomes aware of the damage and the
identity of the operator concerned, or from the time he ought reasonably to
have become aware of these facts, provided that the ten, twenty or thirty-year
periods 1ald down by this Section shall in no case be exceeded.

4. Any person having suffered damage caused by a nuclear incident who has
brought an action for compensation within the period of time prescribed by this
Section may amend his claim provided no jJudgment has been entered definitely
establishing the amount of compensation.
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Section 24

When the nuclear 1incident or the damage is wilfully caused by the
victim, he 1s not entitled to compensation.

CHAPTER VII

Rights of recourse

Section 25

1. The insurer or person providing financial security shall be entitled by

subrogation to exercise the right of recourse of the operator under Article

6{f) of the Paris Convention. The Belgian State shall be entitled by subroga-

tion to exercise the same right insofar as, pursuant to Section 22, It has
.paid compensation for the damage 1n place of the operator.

2. Where payments have been made pursuant to Section 19 from public funds
allocated by the Belgian State and other Contracting States shall, in accor-
dance with Article 5(a) of the Supplementary Convention, be entitled by
subrogation to a right of recourse in their own behalf against persons against
whom such proceedings may be brought, pursuant to Article 6(f) of the Paris
Convention.

The Belgian State shall be entitled to exercise rights of recourse on
behalf of other Contracting States having allocated public funds as in its own
behalf.

3. If pursuant to Sectlon 19 of this Act payments have been made from
public funds allocated by the Belgtan State or by other Contracting Parties,
then, having regard to Article 10{c) of the Supplementary Convention, the
Belgian State and other Contracting States, within the limits of such funds,
shall, pursuant to Article 5(b) of the Supplementary Convention, have a right
of recourse against the operator for the recovery of the public funds allo-
cated, provided the damge for which the payments have been made was caused by
.a nuclear incident attributable to the gross negligence of the operator.

The cases of gross negligence which may give rise to an action against
the operator shall be determined by the King, having regard to legal or regqula-
tory prescriptions in connectlion with the safety of nuclear installations and
technical operating conditions.
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CHAPTER VIII

Rules of procedure for actions based on the Paris Convention
and the Supplementary Convention

Section 26

Legal proceedings based on the Paris Convention, the Supplementary
Convention and this Act shall, at first dnstance, be brought before the
Brussels Court of First Instance, sitting as a civil court.

Section 27

The victim of damage resulting from a nuclear 1incident shall have a
direct right of action against the insurer or other financial guarantor, and
in the case referred to In Sectlon 22, against the State.

Section 28

1. The State may Intervene 1in any proceedings based on the provisions of
the Paris Convention, the Suppiementary Convention and this Act.

If the State has not intervened, the claimant must summon it to take
part before the ¢lose of the hearing.

2. A judgment delivered in a case arising from damage caused by a nuclear
incident cannot be appealed against by the operator, the victim or claimants
to the victim's rights, the insurer or other financial quarantor unless they
have appeared before the court or have been summoned to do so.

Nevertheless, a judgment delivered in a case between a victim and the
operator shall be enforceable against the insurer or other financial guarantor
if 1t 1s established that the insurer or guarantor was in fact in control of
the proceedings.

The insurer or other financial gquarantor shall be entitled to enjoln
the operator in any proceedings brought against them by the victim.

Section 29

The King shall supervise the payment of compensation by the insurers or
other financial guarantors. He shall also determine the conditions under
which those entitled to compensation pursuant to the Paris Convention, the
Supplementary Convention or this Act may obtain information concerning
insurance policles or contracts for financlal security.

Section 30

For the purposes of paying compensation under Section 19 or 22, the
King may set up an administrative or legal conciliation procedure which, in
any case, must precede any hearing before the court.
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PART 2 : ADDITIONAL MEASURES

Section AN

In the event of transit of nuclear substances through Belgium, includ-
ing storage, the carrier shall be held 1iable for any damage suffered on
Belgian territory as a result of any nuclear 1incident involving such sub-
stances, and in relation to which the Paris Convention makes no arrangements
for compensation.

The King may make appropriate rules to make the provisions of Part I
partly or wholly applicable to the carrier mentioned in the preceding sud-
section.

Section 32

. Where sources of ionlzing radiation not covered by the Paris Convention
are kept or used in an installation designated as a nuclear installation by
the King, the operator shall be 1ilable for damage caused in Belglum as a
result of the radioactive properties alone or in combinattion with other toxic
or harmful properties of the tonizing radiation sources.

The King may make appropriate rules to make the provisions of Part I
partly or wholly applicable to the operator referred to in the preceding
subsection,

Section 33

for damage suffered In Belgium, the King shall determine the manner
whereby the State shall bear that portion of the compensation which exceeds
the maximum amount fixed by Section 7, where Section 31 or Section 32 of this
Act is applied, or where the provisions for compensation in the Supplementary
Convention do not apply even though 1iabil1ity has been established in accor-
dance with Part T and the Paris Convention.

Section 34

The Xing may, according to rules he has determined, decide to take
charge of compensation of damage suffered on Belgian territory caused by a nu-
clear incident for which the operator of a nuclear installation located in the

territory of a non-contracting State is 1iable, when the victim cannot obtain
in that State compensation for the damage suffered.

PART 3 : PENAL AND FINAL PROVISIONS AND REPEALS
Section 35
Breaches of Sections 8, 9, 13{2) and 15 and of the decrees implementing

Sections 31 and 32 shall be punishable by imprisonment for a perlod of three
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months to five years and by a fine of B.Frs. 1,000 to B.Frs. 50,000 or by one
of these penalties.

The provisions of Book I of the Penal Code, including Chapter VII and
Section 85, shall apply to such offences.

Without prejudice to the powers of officers of the criminal investiga-
tion department and on the proposal of the Ministers responsible etther for
insurance, protection of the public and workers agaist the hazards of ionizing
radiation or for nuclear safety, the King shall designate the officlals and
agents of the State entitled to 1investigate and, by means of the official
record deemed correct in the absence of contrary evidence, report the offences
referred to in the first subsection of this Section.

Section 36

The Act of 18th July 1966 on third party 1i1ability in the field of nu-
clear energy, containing certain provisions for the immediate application of
the Paris Convention and its Additional Protocol, 1s hereby repealed.

Section 37

Operators who have been recognised as such under the Act of 18th July
1966 shall continue to benefit from such recognition provided they adjust the
insurance or other financial guarantee covering their 11abi1lity to the provi-
sions of this Act within sixty days of its entry into force.
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